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ORDER

On appeal from: Western Cape High Court (Cape Town) (Saba AJ
sitting as court of first instance):

‘The appeal is dismissed with costs on an attoameyown client scale.’

JUDGMENT

MAYA JA (SHONGWE, PILLAY JJA, ERASMUS AND SWAIN
AJJA concurring)

[1] The central issue in this appeal concerns titerpretation of the
deeming provisions of section 26(7) of the ClosepGmtions Act 69 of
1984, as amended (the Act), and more pertinenthgtier they validate
sale and franchise agreements concluded by thieepaltiring the period

of the respondent’s deregistration.

[2] The respondent has its principal place of bessnin Cape Town
and franchises an automotive paint and dent rdpsmess and brand
under the name ‘Dents ‘N All'. Consequent to thpaant’s overtures to
acquire the franchise, the parties concluded a agleement and a
franchise agreement (the agreements) on 21 Ockli€rand 13 January
2011, respectively. The purchase price of R1 73DW&s payable in five
instalments in terms of a payment schedule whighired the sum of R1
500 000 to be paid by the time trade commenced.bE@nce of R250
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000 was to be paid within 14 days of the month wheén the business
achieved a benchmark of a R100 000 monthly nettprof

[3] The appellant duly paid the initial sum of BQO 000 and business
commenced in February 2011. However, the relatipnbetween the
parties soon soured because the appellant wagishieshwith the quality
of equipment and assistance rendered to it by éepondent under the
agreements. On 9 March 2011, the appellant sehgetespondent with a
notice in terms of which it cancelled the franche&sgeement based on
allegations that the respondent had failed to perfats contractual
obligations properly. In response, in a letter datd March 2011, the
respondent denied the alleged breach and rejedted purported

cancellation.

[4] The appellant then made an interesting discpvUnbeknown to its
representative when the agreements were conclutledRegistrar of
Close Corporations had deregistéréte respondent on 16 July 2010 for
‘annual return non-compliance’. Furthermore, acowdo Companies
and Intellectual Property Registration Office retsyrthe respondent did
not own the Dents ‘N All trademark as the appeltamépresentative
believed. Relying on this information, the appeildalivered a notice to
the respondent on 13 April 2011. It alleged th&tad been induced to
enter into the agreements by fraudulent misreptaBens and was
cancelling them for that reason. In its writtenp@sse dated 18 April
2011, the respondent’s director denied the impatatiof fraud. He
claimed to have been unaware of the deregistrattven the agreements

were concluded. He stated that the respondentihaahy event, since

Y In terms of section 1 of the Act, ‘deregistratioim relation to a corporation, means the candetat
of the registration of a corporation and ‘deregidtes a corresponding meaning.



4

been re-registered on 12 April 2011. In his vidwe te-registration cured

the invalidity of the agreements.

[5] The respondent accepted the appellant's diatiom of the

agreements and demanded immediate compliance laises 16.4 and
16.5 of the franchise agreement. These provisiopsrate upon
termination, ‘for whatever reason’, of the agreemefmong other
things, they oblige the franchisee to return toftaachisor all materials
provided under the franchise agreement and prothibifranchisee from
conducting itself in any manner that would give itlépression that it has

any connection to or relationship with the franohfs

2 The clauses provide:

‘16.4 All provisions of this Agreement which in @ndto give effect to their meaning must survive its
termination, shall remain in full force and eff¢lotreatfter.

16.4.1 Action on termination

The franchisee shall refrain from holding out iry ananner whatsoever that there is any connection or
relationship between the Franchisee and the Framichnd without derogation from the generality of
the aforegoing, shall refrain from making use of get-up peculiar to the Franchisor or of any wugti
symbols, logos, slogans, devices, advertising stgfean object whatsoever which may lead to a belie
among the public that such relationship continoesxist;

Upon termination, the Franchisee shall forthwithwee to the Franchisor:

16.4.1.1 all and any manuals or other written imfation relating to the systems, all advertising
material and paper goods or other items bearingRtaachisor's marks subject however to the
Franchisor paying the cost of any such items whithy be capable of being used by any other
Franchisee;

16.4.1.2 the computer software contemplated herein;

16.4.1.3 the client information of all clients sedvby the Franchisee is deemed to also be client
information of the Franchisor and said client imfiation will be provided to the Franchisor upon
cancellation of this agreement for whatever reason.

16.5 Upon the termination or expiration of this Agment, all rights granted to the Franchisee i thi
Agreement will terminate immediately. The Franchisdll immediately cease to use the intellectual
property, the Marks and System and to sell or pl@the Products or Services. The Franchisee shall
immediately remove and return to the Franchisobailding and vehicle signage, displays, marketing

materials, literature, business cards, stationadyamy other materials which contain the Marks.’



[6] The appellant also recognized that the agesgsnwere cancelled,
although it denied repudiating them. But it refusgedcomply with the
respondent’s demand. Instead, it tendered to réh@movable property
it had acquired from the respondent against thencebf the sum of R1
500 000 which it had already paid towards the pasehprice. It further
indicated that it had referred the Operations Masupplied to it by the
respondent to another franchisor for the investgadf possible misuse
of the latter's intellectual property or copyrighthe respondent
considered this act a breach of clauses 11.2.40 1dn@.41 of the

franchise agreemenit.

[7] The appellant’'s stance prompted the respantelaunch an urgent
application in the Western Cape High Court for @ittachment and
removal from the appellant’s premises of itemdl@ged to have supplied
under the agreements. It also sought to intertetappellant from using
the Dents ‘N All trademark pending the finalisatiai an action it
intended to institute against the appellant. Thpedant opposed the
application on the ground that the agreements weltk and voidab

initio. It brought a counter-application based ondbedictio indebitifor

the return of the sum of R1 500 00 it had paidhas gurchase price,
against delivery to the appellant of all the moeaptoperty it received

under the agreements.

[8] The court below (Saba AJ) decided the matiethe respondent’s
favour and dismissed the counter-application. Thertcheld that the

3 According to these clauses, the franchisee may

‘11.2.40 not do anything which may adversely aftbet Franchisor’s rights in the intellectual prdper
or which infringes on the reputation and corpomatage of the Franchisor or other Franchisees,
11.2.41 not do anything which may bring the systamnthe business into disrepute or which may
damage the interests of the Franchisor or othardhiaees.’



invalidity of the agreements was retroactively cuby the respondent’s
re-registration and that they remained valid amdlinig on the parties as
the appellant had not validly cancelled them imdigf its failure to give

the respondent notice to remedy any breach it naag ltommitted. The

appellant challenges that decision with the ledwbecourt below.

[9] The nub of the appellant’'s submissions befos was that it had
contracted with an entity which had no legal cagyacThe resultant
agreements were thus void and could not be restsgitby the
subsequent re-registration under section 26(7hefAct. This was so,
continued the argument, because ‘the purpose mgistration is to re-
vest the entity with legal personality to enabléibwn its assets and to
become liable to its creditors as at date of deteggion’. Re-registration
therefore ‘wipes out the unregistered past’ ang anl agreement validly
entered into before deregistration, in terms of akhireciprocal
enforceable rights and duties already exist upoagigtration, will revive

upon re-registration under the deeming provisions.

[10] Section 26 of the Act governs the process otaamporation’s
deregistration and re-registration. According totise 26(1) and (2) ‘[i]f
a corporation has failed, for a period of more thixmmonths, to lodge an
annual return in compliance with s 15A or if thegRé&rar has reasonable
cause to believe that a corporation is not carrgindpusiness or is not in
operation ... the Registrar may, unless good caugeeacontrary has

been shown by the corporation, deregister thataratipn.” Once this
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happens, a corporation loses its legal persoratityceases to existt is
trite that an entity with no legal personality cahperform a juristic act
such as entering into a contracAnd, as correctly pointed out on the
appellant’'s behalf, the agreements concluded dutimeg respondent’s

state of deregistration were entirely void.

[11] But of real importance is the effect, if anyhich the respondent’s
subsequent restoration to the register had onefgsllstatus and the
validity or otherwise of the agreements concludedind) its ‘death’.
Section 26(7) reads:

‘The Registrar shall give notice of the restoratadrthe registration of a corporation
and the date thereof in the prescribed manner arfdben such date the corporation
shall continue to exist and be deemed to have rmodi in existence as from the date

of deregistration as if it were not deregistered.’

[12] There is no direct precedent from which daw guidance
regarding the construction of section 26(7). Itherefore instructive to
consider the manner in which our courts have deidltt its counterparts
dealing with the resuscitation of corporate ergitialbeit bearing some
differences. These are couched in sections 73(@){d) 73(6A) of the
Companies Act 61 of 1973 (the Companies Act), frarmich the

provisions of section 26(7) originatén terms of these sections, upon

4 Miller v NAFCOC Investment Holding Co L2010 (6) SA 390 (SCA) para 1Ex Part Jacobson:

In re Alex Jacobson Holdind984 (2) SA 372 (W) at 377A-D. In the latter matiee court dealt with
the effect of a company’'s deregistration and resiéon under the provisions of s 73(6) of the
Companies Act 61 of 1973 (the Companies Act). Betrinciple there enunciated applies equally to
close corporations as s 26(7) of the Act whichthassame objectives and is similarly structured.

® Steenkamp NO v Provincial Tender Board, Easterne@@06 (3) SA 151 (SCA) para 51.

® The Companies Act has since been repealed by dhep@nies Act 71 of 2008 but the amendments
brought about by the new legislation bear no releeaor present purposes as it came into effegt onl
on 1 May 2011.
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restoration a company was deemed to have contimuexistence as if it

had not been deregisteréd

[13] Dealing with the meaning of s 73(6), the tan Ex Parte Sengol
Investments (Pty) Ligaid:

‘The effect of restoration to the register is thfa@ company is deemed not to have
been deregistered at all. This entails that alligemwho have by deregistration of the
company or thereafter acquired rights to assetsctwithe company had upon
deregistration will lose those rights as the asselisrevert to the company. This
includes assets which have becobwoma vacantisand as such accrued to the State.
Likewise debtors and creditors of the company raetiof deregistration may upon
restoration find their obligation or rights resuated. It follows that the restoration of

registration of a company in terms of s 73(6) mayehwide-ranging effects.’

[14] This court had occasion to consider theadhereafter innsamcor
(Pty) Ltd v Dorbyl Light & General Engineering (Ptiztd.® Approving
thedictumin Ex Parte Sengoand related decisions, the court commented

as follows*®

‘As a result of deregistration, third parties magvé acquired or lost rights, or they

may have decided not to exercise their rights agdie company — precisely because

" They read:
‘73 Cancellation of registration of memorandum dicées

(6) (a) The Court may, on application by any ins¢éed person or the Registrar, if it is satisfieat th
company was at the time of its deregistration ¢agyn business awas in operation, or otherwise
that it is just that the registration of the compae restored, make an order that the said retistrhe
restored accordingly, and thereupon the companVy lsbaleemed to have continued in existence as if
it had not been deregistered.

(b) Any such order may contain such dirawtiand make such provision as to the Court seeshs ju
for placing the company and all other persons énghsition, as nearly as may be, as if the company
had not been deregistered.

(6A) Notwithstanding subsection (6), the Registray, if a company has been deregistered due to its
failure to lodge an annual return in terms of gecti73, on application by the company concerned and
on payment of the prescribed fee, restore thetragisn of the company, and thereupon the company
shall be deemed to have continued in existencé iahad not been deregistered: Provided that the
Registrar may only so restore the registratiorhefdompany after it has lodged the outstanding @nnu
return and paid the outstanding prescribed feespect thereof.’

81982 (3) SA 474 (T) at 477 C-D.

° 2007 (4) SA 467 (SCA).

9 bid, para 23.
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the company did not exist. Through the operatiora aéstoration order obligations
towards the company, which were extinguished becafsderegistration, would
revive with retrospective effect. What is more eatoration order seems to validate,
retrospectively, all acts done since deregistratiorincluding for example, the

institution of legal proceedings — on behalf ofoanpany that did not exist.’

This has been the line of thinking in other Commealth jurisdictions
too, notably well before the promulgation of then@@nies Act. There,
substantially similar provisions have consistenlgen interpreted to
mean that acts conducted during the deregistraf@mmiod are

retrospectively validated upon the company’s rdsteation™*

[15] Thisreasoning applies equally to section 26(7). It &hduwowever,
be mentioned that the cases which pronounced orettaactive effect of
section 73(6), including those of foreign juristhais in relation to
similar provisions, did not only recognise the g prejudice posed by
a restoration order against the rights of thirdtipar They also endorsed
the need to issue all restoration orders in a jatlycguided context, in
the form of a rule nisi, to give interested part@sopportunity to show
cause why the company'’s registration should notelseored. Much was
made on the appellant’s behalf of this seemingnacm section 26. It
was contended that the absence in section 26 obwasmn invoking
judicial assistance for the regulation of the retwey of assets and
liabilities by means of a rule nisi to protect tights of third parties, such
as that found in section 73(6), does not mean tti&tcourt’s role has
been supplanted by a functionary in the form of Registrar. It was
argued that the legislature would have expressly sa if its intention

was to vest the power to reverse common law rigimsl create

" For example, iMyman’s Ltd v Cravefi952] 2 QB 100 ([1952] 1 All ER 613 (CA)he court held
that the effect of broadly similar provisions was only that the corporate existence of the company
that had been struck off the register was presdouéavas also retroactive. See alsap Creative Ltd v

St Albans District Council2000] 2 BCLC 379 (CA) at 385e-387/Royal Bank of Canada v Cressler
Hotels1980 CanLll 1072 (ABQB).
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obligations, which could not exist under common,lawthe Registrar.

[16] | do not agree. Section 26 unambiguouslkesgprovision for an
administrative procedure which is entirely conedlby the Registrar and
requires no court intervention. The provisions efcton 26(6) are
significant. They empower the Registrar to re-regis® corporation by
the same administrative process ‘on applicatiomry interested person,
if he or she is satisfied that a corporation wasthet time of its
deregistration carrying on business or was in deraor that it is
otherwise just that the registration of the corporabe restored’. These
provisions make clear that the legislature was aolivious to the
possibility of a deregistration not coming to apmration’s attention or
the Registrar wrongly assuming that a corporatias wnot in operation or
carrying on business. And it is telling that thgisature contemplated
restoration precisely in a situation where the ooapon was deregistered
despite the fact that it was in operation or cagyon business. To my
mind, this signifies an objective to save a corpiores acts, performed in

good faith during a period of deregistration, fromalidity.

[17]  For its submission that ‘a deeming prammsshould not be taken
any further than is necessary to achieve its latNa purpose as it creates
a fiction’ and that re-registration merely ‘wipestohe unregistered past’,
the appellant relied on this court’s judgmentMiouton v Boland Bank
Ltd.** There, the court dealt with the liability of theerdgistered
corporation’s members for its debts and held tleatisn 26(7) did not
have the effect that personal liability of such rbens imposed in terms
of section 26(5) of the Act upon deregistratiorexginguished. That, in

my view, has no bearing on the issue at hand & only a question

122001 (3) SA 877 (SCA).
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arising between a third party and a corporationéniner. The judgment
said nothing about the effect of the deeming promisis between a third
party and the corporation itself and | do not sesv ht assists the

appellant’s cause.

[18] Examples were postulated on the appellant’s béballustrate the
absurdity of the interpretation which the courtdvelascribed to the
deeming provisions and the prejudice that woulcepially be suffered
by a counter-party to an agreement concluded witleragistered entity
which wished to enforce or extricate itself frone tagreement. Without
detailing them, those problems seem to me moreep@a than real.
They could very well occur where a corporation esegjistered after an
agreement has been validly concluded but has rest iudly executed; an
act which the appellant agreed would be revivedré&yegistration.
Nothing would preclude the disadvantaged counteydaom invoking
the provisions of section 26(6) to its advantageitbglf initiating re-
registration or enlisting the Registrar's assistanto compel the
deregistered corporation’s agents to seek resboratvithout delay,
depending on what it wanted. And there is alsordmaedy of review
available to an aggrieved party to set aside ttstoration if it is

prejudicial.

[19] | see no reason to depart from the plain nmgpaf the words used
In section 26(7) in the circumstances. They simmp@an what they say —
that a corporation is deemed to have continuedistence as from the
date of its deregistration as if it were not desegged, is deemed to have
been in existence with legal personality and isabép of performing
juristic acts including entering into valid contteic The interpretation

which the court below gave to the deeming provisiovas therefore
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correct.

[20] The appellant’s counsel properly concedeat the counterclaim’s
success was contingent on the success of appsllantérpretation of
section 26(7). It must therefore fail in light dfet above finding in this

regard.

[21] The court below granted the respondentsscostan attorney and
own client scale on the basis of clauses 16.9 &t02of the franchise
agreement which entitle the franchisor to costshat scale ‘should it
succeed in any proceedings (whether in a courtwf dr arbitration)’.
Clearly, the award was properly made and shouldedatisturbed.

[22] In the result, the appeal fails. The follog order is made:

‘The appeal is dismissed with costs on an attoameyown client scale.’

MML Maya
Judgeippeal
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