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YACO O B,  J :    Th is  mat te r  was  enro l led  bo t h  on  th e  

unop pos ed ro l l  an d  the  op po sed  ro l l .   

 The  uno ppo sed enro lment  wa s to  com pe l  th e  

serv ic e  o f  he ads  o f  a rgu ment .  T he  r espo nde nt ’s  h ead s  were  

serve d  la s t  wee k a nd  t he  app l i ca t ion  o ugh t  t o  h ave  be en  

remov ed f ro m the  uno ppo sed ro l l  o nce  th a t  had  bee n  do ne ,  

o r  e lse  the  Co ur t  ough t  to  hav e  been  in fo r med tha t  th e  

mat te r  wa s  on  th e  un opp ose d ro le  s imp ly  f o r  the  c os ts  to  b e  

de te rm ined  wh ic h  cou ld  hav e  been  done  dur in g  the  hear in g  

o f  the  opp ose d  m at te r.  

 There fo re ,  th e  ap p l ica t io n  to  co mpe l  was  s t ruc k  

f rom the  un opp os ed ro l l .    

 In  the  oppo sed  a pp l ic a t ion  the  a pp l ican t  se eks  th e  

appo in tme nt  o f  a  l iqu i da to r  fo r  the  mat r imon ia l  es ta te ,  

wh ere  the  m ar r iage  was d iss o lve d  i n  20 15 .   The  re sp onde nt  

con te nds  t ha t  i t  i s  unn ece ss ary  fo r  a  l iqu i da to r  to  be  

appo in ted  a nd  tha t  t he  is sue  sho u ld  be  d ea l t  w i th  b y  the  

Co ur t .  

 At  f i r s t  b lush  the  respo ndent ’s  op pos i t ion  ap pear s  

to  be  un war ran t ed .  The  Co ur t  does  no t  d ea l  w i th  th e  

m inu t ia e  o f  l i qu ida t i ng  a  jo in t  es ta t e .  Ho wev er,  the re  app ear  

to  be  o t her  d is pu te s  wh ic h  c ann ot  be  d ea l t  w i th  by  a  

l iqu ida to r.    

 Bo t h  lega l  re prese n ta t iv es  s ay  tha t  the  mat te r  ca n  

be  se t t led  i f  on ly  o ther  par ty  agree d .  Obv io us l y  i f  the  o ther  
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par ty  agree s  there  wou ld  be  n o  d is pu te  and  ther e  is  no  rea l  

va lue  in  th ose  s ub mis s ion s .  I t  appe ars  to  me tha t  th e re  a re  

two  c a teg or ies  o f  i s sue s  wh ic h  nee d  to  be  de te r m ine d .  

 The  f i r s t  ca tegory  inc l ude s  wh ether  each  par ty  ha s  

any  pe ns io n  fund  wh ic h  be lon gs  t o  the  jo in t  es ta te .   A l so  

w i th in  t h is  c a teg ory  fa l l s  th e  qu e s t ion  o f  wh e ther  a nd  to  

wh at  ex ten d  the  ap p l ican t ’s  pen s io n  fund  was d i ss ip a ted  b y  

pay ment s  sh e  made  in to  th e  bo nd  a f te r  the  m ar r iage  wa s  

d isso l ved .  

 As  f a r  as  p ay ment s  fo r  the  b ond  a f te r  the  d ivo rc e  

da te  a re  co ncern ed ,  th e  res pon d ent  co nc ede s tha t  t he  

amo unt  fo r  wh ic h  he  oug h t  to  have  been  res pon s ib le  sh ou ld  

be  ded ucte d  f rom h i s  share  and  n o t  the  mat r im on ia l  e s ta te .   

There  is  n o  rea l  d is pu te  th ere .    

 The  se con d ca teg ory  is  the  iss ue  whether  th e  

app l ic an t  i s  en t i t led  to  ha ve  pa id  to  her  an  amo unt  f rom the  

mat r im on ia l  e s ta te  abo ve  the  re s pond ent ’s  share  o f  the  

bond  p ay me nts  be cau se  th e  respo ndent  c on t in ued  l i v i ng  i n  

the  mat r imon ia l  ho me a f te r  the  d ivo rce .    Sh e  co n tend s  

tha t  she  sup por ted  h im,  wh i le  h e  de n ies  th is .   

Th is  is  no t  so met h ing  tha t  i s  w i th in  the  purv ie w o f  a  

l iqu ida to r.  A l i qu id a to r ’s  ro le  is  to  rece ive  ass e ts  an d  

l iab i l i t ies  o f  the  e s ta te ,  to  l iqu i da t e  them a nd  to  d is t r ib u te  

them.   I t  i s  no t  the  l iqu ida to r ’s  ro le  to dec i de  the  

p ropor t ion s  o f  the  d i s t r ibu t ion  o r  the  en t i t le ment  o f  th e  
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par t ies .  For  th is  I  re ly  on  a  ju dg m ent  in  th is  d iv i s ion  KM v  

TM 20 18 (3 )  SA 22 5  (G P)  20 .  

 Where  th ere  is  a  d i sp u te  be t we en t he  par t ies  abo u t  

wh at  ex ac t l y,  in  p r inc ip l e  ra th er  th an  in  nu mber s ,  ea ch  i s  

en t i t led  to ,  th a t  i s  no t  w i th in  the  p urv ie w o f  th e  l iqu i da to r.   

The  l iqu id a to r  dea l s  w i th  th e  es ta te  wh ere  the  par t ie s  

cann o t  agree  on  the  mo de o f  l iqu i da t ion .  

 Th is  was the  ra t io  of  Rev i l l  v  Re v i l l  1969  (1 )  S A  

325  ( C) ,  wh ich  the  a pp l ic an t  re l ie d  on  fo r  au t hor i t y  tha t  t he  

app l ic an t  i s  en t i t le d  to  the  ap po in tment  o f  the  l iq u ida t o r.   

Th is  is  the  case  on l y  when the  par t ies  cann o t  agree  on  the  

mod e o f  l i qu ida t i on  o r  when  i t  i s  a  ques t i on  o f  i nve s t iga t i ng  

the  exa c t  as se ts  o f  th e  par t ie s .  

 I t  see ms to  me  there fo re  t ha t  appo in t ing  a  

l iqu ida to r  wo u ld  no t  res o lve  t he  d is pu te  be t we en the  par t ie s  

wh i ch  is  n o t  re la ted  to  the  fa c tua l  q ues t io n  o f  whe ther  ther e  

is  a  pens ion  fun d  and  to  what  e x te n t  i t  was  d i ss ip a ted  an d  

o ther  que s t ion s  o f  tha t  na t u re .  

 There fo re  th e  ap p l ica n t  ha s  no t  ma de ou t  a  ca se  fo r  

the  app o in t ment  o f  the  l i qu ida t o r.   

 I t  see ms to  m e a ls o  tha t  th i s  c ase  is  one  tha t  wo u ld  

bene f i t  f ro m med ia t i on  b u t  the  app l i can t ’s  co uns e l  ind i ca te s  

tha t  h is  c l ien t  i s  op po sed  t o  m ed ia t ion .   T he  res pon dent ’s  

coun se l  in d ica te s  tha t  h i s  c l ie n t  i s  no t  op po sed  t o  

med ia t ion .  



CASE NUMBER-initials 4 JUDGMENT 
YEAR-MONTH-DAY 

 The  ap p l ica n t  then  mu st  see k  a  d i f fe ren t  way  t o  

reso lve  the  d is pu te ,  e i the r  b y  b r in g ing  th e  a c tua l  d is pu te  

be fo re  the  Co ur t  o r  by  rec ons id er ing  m ed ia t io n .  In  the  

abse nce  o f  agre em ent  f ro m bo th  par t ies  the  Cour t  ca nno t  

o rder  them t o  par t i c ip a te  in  med ia t i on .  

 I  the re fo re  ma ke  th e  fo l lo wing  o rder :   

  “The  app l i ca t ion  i s  d is m is sed  wi th  c os ts . ”  

-  -  -  -  -  -  -  -  -  -  -  -  
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YACO O B,  J   
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