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In  the  mat te r  be tween 

 

VUSELELA SECURITY SPV (RF)  PTY LTD App l ican t   

and  

LIZOXOLA PROPERTIES PROPRIETARY LIMITED & ANOTHER 

 Respondent   

 
JUDGMENT EX TEMPORE    20 

 
W ILSON,  J :    

 I  have  in  f ron t  o f  m e  a  d ra f t  o rde r  in  th is  m a t te r,  

pa rag raphs  1  and  3  o f  wh ich  a re  ag reed  to  be tween  the  

pa r t ies .   The  on ly  issue  I  am  asked  to  dec ide  is  the  
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ques t ion  o f  whe the r  o r  no t  the  f i r s t  and  second  responden ts  

shou ld  be  requ i red  to  pay  the  cos ts  o f  th is  app l ica t ion  on  

the  sca le  as  be tween  a t to rney  and  c l ien t .    

 The  bas is  on  wh ich  M r  Cook  a rgues  tha t  the  cos ts  

o rde r  shou ld  be  m ade  on  a  sca le  as  be tween  a t to rney  and  

c l ien t  i s  tha t  th is  o rde r  and  the  app l ica t ion  a r ise  ou t  o f  the  

en fo rcem en t  o f  a  m or tgage  bond ,  the  p rov is ions  o f  wh ich  

m ake  c lea r  tha t  in  the  even t  tha t  any  lega l  ac t ion  is  

necessa ry  to  en fo rce  i t ,  an  a t to rney  and  own  c l ien t  cos ts  

o rde r  w i l l  fo l low.   M r  Cook ,  fo r  reasons  we  need  no t  10 

t rave rse  a t  the  m om ent ,  seeks  on ly  a  cos ts  o rde r  on  the  

a t to rney  and  c l ien t  sca le .    

 I t  i s  t r i te  tha t ,  a l though  an  ag reem en t  to  pay  cos ts  

on  such  a  sca le  does  no t  b ind  a  Cour t ’s  d isc re t ion ,  a  Cour t  

w i l l  genera l ly  g ive  e f fec t  to  an  ag reem en t  to  pay  cos ts  in  

the  even t  o f  a  con t rac t  hav ing  to  be  en fo rced  un less  the re  

a re  reasons  to  depar t  f rom  tha t  genera l  p r inc ip le .    

 The  f i r s t  and  second  responden ts ’ a t to rney  asks  

tha t  I  no t  m u lc t  the  second  responden t  in  the  cos ts  on  the  

sca le  p rov ided  fo r  in  pa rag raph  2  o f  the  o rde r.   Bu t  h is  20 

hea r t fe l t  and  robus t  subm iss ions  a re  un fo r tuna te ly  no t  

g rounded  in  any  fac ts  tha t  a re  ava i lab le  on  the  papers .    

 The  d i f f i cu l ty  then  is  tha t  I  have  no  fac tua l  

founda t ion  on  wh ich  to  exe rc ise  a  d isc re t ion  no t  to  g ive  

e f fec t  to  the  ag reem en t  to  pay  cos ts  on  a  h ighe r  than  






