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J U D G M E N T  

 
 

 

KHAN,  AJ :    

 The  Pla in t i f f  c la ims fo r  s pec ia l  and  gen era l  

dam age s in  resp ec t  o f  a  m oto r  veh ic le  co l l i s i on  tha t  

occur re d  on  28  Oct ober  2 001 .  The  Pla i n t i f f  was  a  4  mo nths  

o ld  baby  a t  the  da te  o f  the  acc i den t .  She  was res t ra ine d  in  

a  car  sea t  b u t  the  res t ra in ts  o f  th e  baby  c ha i r  ca me loo se .  

The  Pla i n t i f f  was  t ran spor te d  to  h osp i ta l  and  t re a ted  fo r  a  

head  in ju ry  a r is i ng  f rom in t racra n ia l  p res sure .  P l a in t i f f  wa s  

d isch arged  f rom  ho sp i ta l  a f te r  4  day s  in  H igh  Care  f o r  

obser va t ion .  

 The  Pla i n t i f f ,  who  is  no w 22  years  o f  age ,  a l leg e s  

tha t  she  s u f fe red  a  so f t  t i ss ue  in ju r y,  a  he ad  in ju r y,  b ru is in g  

to  the  fo reh ead a nd  b l eed ing  o f  th e  mout h .  A t rau mat ic  b ra in  

in ju ry  o f  m odera t e  se ver i t y  i s  a l so  a l leged .  

 The  d e fen ce  o f  the  Road Ac c ide n t  Fund  was s t ruc k  

o f f  by  way o f  o rder  o f  co ur t  da te d  24  F ebruary  20 22 .  T he  

Pla i n t i f f s  in i t ia l  Par t icu l a rs  o f  C la im so ught  a  p ra yer  fo r  

pay ment  o f  R20 6 821 . 80  ( in c lus i ve  o f  R  80  0 00  fo r  fu t u re  

loss  o f  inc om e and  R 10 0  00 0  fo r  G enera l  Da ma ges) .  A 

fu r ther  amen ded p ar t icu la rs  o f  c l a im v is i t ed  a  c la im o f  

R3 mi l l ion  fo r  los s  o f  incom e and  R900 000  fo r  genera l  
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dam age s.  By  1 5  Au gust  202 3 ,  be ing  a  we ek b e fo re  th i s  

de fau l t  jud gm ent  app l i ca t io n ,  a  fu r ther  ame nd ment  wa s  

a f fec ted .  T he  c la im i s  no w prese n ted  as  R 1 0  36 9  255 . 80  

(compr i s ing  R 9 062  4 34 .0 0  fo r  Loss  o f  Inco me an d  

R1 3 00  0 00  fo r  G enera l  Da m age s) .  

 I t  i s  unc lear  wh at  e f fec t  s uch  a n  a men dm ent  wou ld  

have  o n  a  Defen dant s  r igh ts  be fo re  cour t ,  un der  

c i r cu mstan ce s  where  the  de fe nce  ( som et im es fo r mu la t ed  i n  

cour t  o rders  as  the  p lea)  was s t ruc k  o f f .  I t  i s  unc le ar  i f  suc h  

a  Defe nda nt  wo u ld  be  en t i t le d  to  aga in  en te r  the  f ray.  I  

spec u la te  tha t  a  de fe nda nt  cou ld  have  take n  a  f inanc ia l  

v ie w no t  to  op pos e  a  les ser  c la ime d quan t um o n  the  b as i s  

o f  a  v a r ie ty  o f  co ns id era t ion s ,  inc l ud ing  a  p ro h ib i t i v e  c os t s  

o f  l i t iga t ion .  On ce  th e  c om plex i on  o f  a  mat te r  c han ges,  a  

Defe nda nt  m igh t  ve ry  we l l  to  be  a l lowed to  en te r  the  

l i t iga t ion  on ce  m ore .  Th is  is  ho we ve r m oot  as  the  Def end ant  

in  th is  m at te r  sou gh t  no  suc h  p ray er.  

 The  Pla in t i f f  p re sen t ed  do cu me ntary  ev id enc e  i n  

supp or t  o f  the  app l i ca t ion  f o r  de fa u l t  judg me nt  by  way o f  

exper t  repor ts  and  a cad emic  resu l ts  o f  th e  P la in t i f f .  

No te wor thy  i s  tha t  th e  P la i n t i f f  ach ieved  5  “ A”  s ym bo ls  ( w i t h  

her  h ighe s t  ach ieve d  m ark  be in g  89 %)  in  her  mat r ic  f ina l  

exa mina t i on .  Th e  Pla in t i f f  wen t  o n  to  enro l  a t  UNI SA fo r  a  

Ba che lo r  o f  Ar ts  Degre e  w i th  a  ma jo r  i n  la w,  wh ich  sh e  

com ple te d  and  i s  no w b us y  w i t h  h er  LL B degr ee .  P la in t i f f  
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exce l l ed  w i t h  a  numb er  o f  d is t inc t ion s  th rough out  her  

te r t ia ry  s tud ie s .  The  Pla in t i f f s  J u ly  20 23  resu l t s  (w i t h  

va r ious  cours e  resu l t  s t i l l  ou ts t and in g)  re f lec t  va ry in g  

resu l ts  f ro m d is t in c t ion s  to  a  fa i l  in  one  s ub je c t .  

 A ba t te ry  o f  med i co  le ga l  rep or ts  ( inc lus i ve  o f  

va r ious  up da te d  rep or ts  f i led  as  l a te  a s  J u ly  202 3)  ha ve  

been  m ade  av a i lab le  fo r  p urpos es  o f  de fa u l t  jud gm ent .  Th is  

aga in  i nv i te s  a  c ons idera t io n  o f  whe ther  the  o rder  s t r i k i ng  

o f f  the  Defe nda nts  d e fen ce  re ma in s  o f  e f fec t ,  in  l igh t  o f  t he  

ever -ev o lv in g  cas e  be in g  p res en ted  by  the  P la in t i f f .  O nce  a  

P la i n t i f f  a l leg es  f u r ther  in ju r ie s  a nd  sequ a lae  in  s upp or t  o f  a  

h igher  a men ded q uan t um,  the n  th is  i s  ess en t ia l l y  a  ne w  

case  and  t he  P la i n t i f f  i s  on  t he  h orns  o f  a  d i le mm a o f  e i th e r  

aban don ing  s uch  ne w  vers i on  th a t  i s  b e fo re  th e  co ur t ,  

pos tp on ing  t he  mat te r  to  a l lo w th e  Defe nda nt  to  ad equ ate ly  

cons ider  i t s  pos i t ion ,  par t i c u la r ly  wh en add end um repor t s  

a re  be ing  f i led  a  mo nth  be fo re  the  mat te r  i s  be fo re  cour t ,  

a l te rna t ive l y  the  o rder  o f  the  d i smissa l  o f  the  d e fen ce  

beco me s s uperc ede d a nd  the  Defenda nt  i s  onc e  ag a in  

a l lo wed t o  p la ce  a  ver s ion  be fo re  t he  c our t .  Th is  is  fu r th er  

com pl ica t ed  in  Road Acc id en t  Fu nd  l i t iga t ion  where  th e  

p roo f  o f  the  mat te r  i s  heav i ly  re l ian t  on  med ic o- lega l  repor t s  

and  suc h  repor ts  a re  n o t  in  pu rsuan ce  o f  any  par ty ’s  

in te res ts  bu t  fo r  th e  b ene f i t  o f  the  co ur t .  In  s uc h  

c i r cu mstan ce s  the  Road Ac c id en t  Fund  wou ld  hav e  bee n  
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ham st rung  i n  ca l l in g  on  th e  P la in t i f f  to  a t tend  med i co  leg a l  

exa mina t i ons  in  te r ms o f  th e  Un i fo r m Ru le s  o f  Cour t .  

 The  repor t  o f  Dr  Her man Ede l in g  (a  reg is te re d  

Ne urosurg eon  whos e  c ur ren t  p rac t ica l  i n - thea t r e  

neuros urgery  e xp er ienc e  is  un doc ume nted  in  t he  pa per s  

be fo re  me)  s urm is es  th a t  the  P la i n t i f f  su f fe rs  f ro m,  in te r  

a l ia ,  r igh t  ear  hear in g  loss ,  an  un s tead y  ga i t ,  depres s ion ,  

anx ie t y,  pa i n  as  we l l  as  a n  o rga n ic  p r imary  d i f fus e  b ra in  

in ju ry  (an  aca de mica l l y  do cu mente d  te rm use d  to  in fe r  a  

b ra in  in ju ry  f rom sur rou nd ing  c i r cum stanc es  suc h  a s  

de lus i ons  and  ha l lu c ina t i ons) .  H is  f ind ing  i s  b o ls te red  by  h i s  

descr ip t i on  o f  the  P la i n t i f f s  m o thers  in ju r ies ,  wh o  is  

repor ted  b y  the  neuro surge on  to  h ave  s us ta i ned  f ra c tu re d  

r ibs ,  f rac tu red  h and s an d  a  f rac tu red  pe lv i s  in  the  sa m e  

co l l i s io n .   He  go es  on  to  f ind  a  sub t le  c ogn i t i v e  me nta l  

impa i r ment  and  th us  surmise s  th i s  w i l l  re su l t  in  imp a i red  

learn ing  ca pac i t y  (desp i te  her  s c ho las t i c  and  un iv ers i t y  

resu l ts  ind i ca t in g  o ther wis e) .  H is  f i nd ing  con c lude s  tha t  th e  

P la i n t i f f s  in ju r ie s  w i l l  resu l t  i n  wh at  he  d es cr ibes  as  

‘s ign i f i ca n t  l i fe  c han g ing  seq u e lae ’ .  Dr  Bar lan  ( an  

o r thoped i c  su r geon)  fo und  n o  o r thoped i c  in ju r ies  th a t  

war ran t ed  a  me d ico  leg a l  repor t  and  dec l in ed  to  fu rn ish  a  

fu l l  m ed ic o  lega l  repor t .  An  ey e  s pec ia l i s t  s im i la r ly  co u ld  

no t  iden t i f y  any  s ign s  o f  po s t  t raum at ic  v is ua l  im pa i rm ent .   

CPRD an d  As soc ia tes ,  a  f i rm  o f  p syc ho log i s ts  who re por t  
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them se lv es  as  hav ing  an  i n te res t  i n  Ps ych om otor  res earch ,  

repor t  the  P la in t i f f  as  ha v ing  d i f f i c u l t ies  conc en t ra t ing .  Th ey  

a lso  rec ord  P la in t i f f  a s  de ny in g  ha v ing  a  p r ob le ms wi th  her  

temp er,  con cen t ra t io n  o r  ge t t ing  he adac hes,  c on t ra ry  to  th e  

f ind ings  o f  o t her  me d ico  le ga l  exper ts  in  th i s  mat te r.  

P la i n t i f f  doe s  repor t  d epres s ion ,  anx ie t y  an d  d iz zyn es s  

wh en she  s tan ds  up  f ro m a  s ea ted  pos i t i on .  De sp i t e  

conc erns  abo u t  the  P la in t i f f s  s lo wer  than  norm a l  a ud i to r y  

and  v i sua l  p ro ce ss in g ,  she  ob ta i ned  her  d r i ve rs  l i ce nc e  

som e 1 4  m onth s  ag o .  Th e  e xper t  con c lud es  th a t  P la in t i f f  

may no t  be  a  sa fe  d r i ve r.  

 The  ENT Surg eon,  Dr  Bo u wer  foun d  the  P la in t i f f  t o  

have  a  p oss i b le  ear  in fec t i on  in  the  m id d le  ear  wh ich  i s  

a f fec t ing  t he  P la i n t i f f s  he ar ing  w i th  no  ha nd ic ap  a r is i ng  f ro m  

the  mot o r  veh i c le  co l l i s ion .    

 The  Psyc h ia t r is t  ( in  a  re por t  d a ted  7  J u ly  202 3  i n  

respe c t  o f  an  asse ss ment  o n  21  June  20 21)  f inds  

genera l i sed  anx ie ty,  obs ess i ve  co mpu l s ive  d is o rder,  an d  

b ipo la r  d i so rder.  T he  c onc lus io n  is  tha t  the  P la i n t i f f  w i l l  

su f fe r  lon g  te rm em ot ion a l  an d  be hav io ura l  se que lae  a s  a  

resu l t  o f  the  a cc id en t .  

 The  Oc cup at iona l  Th erap is t  re cor ds  rec e iv in g  a n  

ins t ruc t ion  l e t te r  f rom the  P la i n t i f f s  a t to rney s  record i ng  a  

“severe  b ra in  in ju ry ”  (as  opp ose d  to  the  m i ld  in ju ry  rec orde d  

by  the  exper ts ) .  She  f inds  tha t  the  p la in t i f f  w i l l  no t  co pe  in  
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h igh  s t ress  env i ro n ments  ( inc lu d ing  tha t  o f  a  la wy er  as  sh e  

asp i res  t o  be) .  

 E la nor  Bu bb (a  c l in ic a l  a n d  edu ca t io na l  

psy cho lo g is t )  who  re cord s  hers e l f  as  ha v ing  an  in t e res t  in  

Ne urops yc ho log y  f ind s  th a t  de sp i t e  the  P la i n t i f f  ac h iev i ng  

acad emica l l y,  s he  wo u ld  h av e  to  be  a cco m mod ated  i n  a n  

employ ment  e nv i ron m ent  an d  tha t  a  sy mpat he t ic  e mp loyer  

be ing  requ i re d .  P la i n t i f f  wou ld  a lso  requ i re  psy ch ia t r i c  

in te rven t io n .   

 The  Ind us t r ia l  Ps ych o log i s t ,  Dr  Bo s man,  h av in g  

regard  to  the  a l le ged  b ra i n  in ju ry  a nd  the  e mot io na l  i ss ue s  

be ing  ex per ien ced  by  the  P la in t i f f ,  conc lude s  tha t  the  

P la i n t i f f  wou ld  n o t  be  ab le  to  a ch iev e  her  p re -a cc i den t  

ca reer  p o ten t ia l  and  record ed  tha t  the  P la in t i f f  wa s  

unde c ide d  a t  a n  ear l ie r  ju nc tu re  a s  to  whet her  sh e  wo u ld  

p rac t ice  la w o r  en t e r  acad e mia .  He  f inds  tha t  the  P la i n t i f f  

wo u ld  h ave  en te red  the  la bour  marke t  w i th  a  Maste r s  

degree  and  wou ld  p roba b ly  h ave  ac h ieve d  her  Ph D a t  so m e  

po in t  in  her  ca reer.  No w th a t  the  acc id en t  in te rv ene d,  the  

P la i n t i f f  wou ld  t ake  an  e x t ra  year  to  co mple te  her  

qua l i f i ca t i on  a nd  s u f fe r  in  h er  earn i ng  pa t h  by  no t  a ch ie v in g  

her  t rue  po ten t i a l .  

 On  the  morn ing  o f  the  a pp l ic a t ion  fo r  de fau l t  

judg ment ,  I  wa s  as ked  to  s ta nd  t he  mat te r  do wn on  the  

bas is  th a t  the  Ro ad Ac c ide n t  Fund  had  no w be co me ke en  to  
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se t t le  the  m at te r.  Dur in g  the  morn in g ,  I  was  fu rn is hed  wi th  a  

d ra f t  se t t le ment  o rder  in  t e rms  wh ereo f  the  P la in t i f f  wou ld  

be  pa id  a n  a mou nt  o f  R 3  194  191 .  Th is  a ga in s t  a  bac kdro p  

o f  a  p le aded  c la im fo r  lo ss  o f  ea rn ing  o f  R 9  0 62  4 34 .  I  

re fused  to  ma ke  th is  agree me nt  an  o rder  o f  cour t  in  l ig h t  o f  

ce r ta in  con cern s  tha t  I  had  ear l i e r  ra ised  reg ard ing  the  

verac i ty  o f  th e  s equ e lae  no w be in g  a l lege d  s om e 2 2  y ears  

la te r.  I  was  the n  req ues te d  b y  Co uns e l  fo r  P la in t i f f  to  

remov e the  mat te r  f rom t he  ro l l .  I  re fuse d  as  I  ha d  read  th e  

papers  and  wa s read y  to  a t tend  to  t h is  m at te r  on  the  de f au l t  

judg ment  ro l l .   

 In  the  face  o f  the  me d ic o  lega l  repo r ts p res en ted  b y  

P la i n t i f f ,  i t  m igh t  ve ry  we l l  b e  tha t  P l a in t i f f  i s  no t  f i t  an d  

p roper  to  be  ad mi t ted  a s  a  leg a l  p rac t i t ioner,  wh ic h  wou ld  

have  an  impa ct  on  her  c la im.  P la in t i f f  m ig h t  a lso  no t  qua l i f y  

to  ho ld  a  d r iv e rs  l i cen ce  o r  be  a  sa f e  d r ive r  on  pu b l ic  roa ds .  

Th is  wou ld  ag a in  impa ct  her  c la im.  I  a lso  ra is ed  q ues t i on s  

regard ing  the  as se ss ment  an d  f ind ing  o f  the  b ra in  in ju ry  

som e 2 2  y ears  l a te r  (ba sed  on  the  repor ts  fu rn i she d  an d  i n  

the  abs enc e  o f  P la in t i f f  ca l l i ng  an y  o f  the  exper ts  to  te s t i f y  

be fo re  co ur t ) .   

 De sp i te  no t  be i ng  re fe r red  to  any  au thor i t y,  I  am  

a l ive  to  the  re cen t  Supre me  Cour t  o f  App ea l  dec i s ion  o f  

Ro ad Acc id en t  Fun d  v  Tay lo r  an d  o ther  m at te rs  [20 23 ]  

ZASCA 64  (8  May  202 3) .  The  co u r t  he ld  a t  [31] as follows 
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‘Where the misappropriation of public funds is properly raised before 

a court, it must, of course, deal with it decisively and without fear, 

favour or prejudice. But a court has no general duty or power to 

exercise oversight over the expenditure of public funds. This is so 

for three main reasons. The first is the constitutional principle of 

separation of powers. The second is that the exercise of such a duty 

or power would infringe the constitutional rights of ordinary citizens 

to equality and to a fair public hearing. The third is the principle that 

the law constrains a court to decide only the issues that the parties 

have raised for decision. See Magistrates Commission and Others v 

Lawrence [2021] ZASCA 165; 2022 (4) SA 107 SCA para 78-79. A 

perception that a system of state administration is broken, is not a 

licence to disregard fundamental principles of procedural or 

substantive law.’ 

 The  c our t  wen t  o n  to  s ta t e  (a t  51)  tha t  a  co ur t  ha s  

no  po wer  o r  ju r isd ic t ion  to  em bark  upon  an  en qu i ry  in to  the  

mer i t s  o f  the  m at te r.  Th is  wou ld  h av e  been  the  f ina l  word  o n  

the  mat te r  b u t  the  Const i tu t i ona l  Co ur t  i s  cu r ren t ly  s e ize d  

w i th  the  mat te r  o f  Maf i sa  v  Roa d Acc id en t  Fun d ,  wh ic h  

mat te r  h as  b een  a rgue d  an d  is  a wa i t ing  a  ju dg ment .   Th i s  

mat te r  tu rn s  o n  whet her  a  Pres id i ng  Off ice r  i s  e n t i t led  t o  

un i la te ra l l y  redu ce  a  s um agree d  in  respe c t  o f  lo ss  o f  fu tu r e  

earn ing  c apa c i ty.  Suc h  a  f ind ing  w i l l  no  dou b t  have  a  

http://www.saflii.org/cgi-bin/LawCite?cit=%5b2021%5d%20ZASCA%20165
http://www.saflii.org/cgi-bin/LawCite?cit=2022%20%284%29%20SA%20107
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pro found  e f fe c t  on  th is  f ie ld  o f  law and  the  ma nner  in  wh ic h  

cour ts  a re  ab le  t o  a t ten d  to  s e t t lement s  co nc lu ded  by  

Orga ns  o f  Sta te .  No  dou b t ,  Tay lo r  w i l l  be  imp l i ca ted  in  su ch  

a  judg ment  as  we l l  a s  the  p re sen t  m at te r.  

 

 

In  th e  c i r cu m st a n c es ,  I  m a k e  t h e  fo l lo w in g  o r der :  

 

1 .  Th i s  a pp l i c a t i o n  fo r  d e f au l t  j ud g m e nt  i s  p o s t po n e d  

s i n e  d i e ;  

 

2 .  Th i s  ap p l i ca t i on  m ay  n o t  b e  re - e n ro l le d  p r io r  t o  t h e  

de c i s i on  o f  th e  Co n st i t u t i o n a l  Co u r t  i n  th e  ma t t e r  o f  

M af is a  v  Ro a d Ac c ide n t  F u n d  CCT 15 6  /  2 02 2  

 
3 .  Th e  c os t s  o f  t h i s  ap p l i ca t i o n  f o r  d e f au l t  ju d g m en t  a re  

re se rv e d .  

 

 

Z  KHAN AJ  

J UDG E O F  T HE H I G H CO URT   

DAT E:   23  Aug u st  20 2 3  
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Ms Talenta Tivana 
 
 
 
 
 
This judgment is uploaded and notified to the parties electronically 
and is deemed to be delivered on 24 August 2023.  
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