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Summary: Review — Local Government: Municipal Systms Act 32 of
2000 — reinstatement of municipal manager after dimmissal — whether

constitutes fresh appointment requiring compliancewith provisions of
the Act.



ORDER

On appeal from: Western Cape High Court (Erasmus J)

The appeal is dismissed with costs including thetscof two counsel.

JUDGMENT

SCHOEMAN AJA (MPATI P, NUGENT and PILLAY JJAand M BHA
AJA CONCURRING)

[1] The respondent is the Oudtshoorn Municipality, ldi&hed in terms
of the Local Government: Municipal Structures At/ of 1998 (Municipal
Structures Act). The appellant — Mr Nel — is a membf the respondent’s
municipal council (the council). The second resmand- Mr Pietersen — is

the municipal manager of the first respondent.

[2] Mr Pietersen was appointed municipal manager in uaug2007.
Towards the end of 2008 the council instituted igistary proceedings
against Mr Pietersen on two charges of misconditte disciplinary body
found him guilty of the charges and recommended lieabe summarily
dismissed. The recommendation was accepted byatnect and in March
2009 he was dismissed. Mr Pietersen challengedlawéulness of his
dismissal before the South African Local GovernmBatgaining Council
and the dispute was referred to arbitration acogrth the procedures of the
Bargaining Council. Shortly before the arbitratioommenced the council

resolved — on 4 August 2010 — to settle the dispatéerms that were later
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embodied in an award made by the arbitrator by eans The terms upon
which the dispute was resolved were, amongst qtheat

1. The employee will be reinstated in his positias Municipal Manager of the

employer with effect from Tuesday 10 August 2010;

2. The reinstatement of the employee and the empay relationship between the
parties will be subject to and regulated by thenseand conditions of the employment
agreement concluded between the parties dated LsAWRPO07, as amended by the
Addendum thereto dated 5 February 2008’

[3] Mr Nel applied to the Western Cape High Couor fan order
reviewing and setting aside the resolution takerd okugust 2010 — under
the provisions of the Promotion of Administrativestice Act 3 of 2000
(PAJA) — together with certain interim relief tha#ed not now concern us.
The application was dismissed by Erasmus J andfpsal against his order

is before us with the leave of this court.

[4] The court below singled out for decision theestion whether the
adoption by the council of the resolution of 4 Asgi2010 constituted
‘administrative action’ subject to review under PAJHolding that it did not
he dismissed the application on that ground.

[5] | do not think it is necessary to pronounce mploat issue. It is trite
that an appeal lies against the order of a couttraot its reasons for the
order. In my view the appeal must fail even if guption of the resolution
falls within the purview of PAJA.

[6] The case made by Mr Nel against the council ta$ its resolution
constituted the appointment of Mr Pietersen to plhsition of Municipal
Manager, which was said to be in conflict with was provisions of the

Local Government: Municipal Systems Act 32 of 200(He relied in
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particular on s 51 (which requires a municipaldyestablish and organize its
administration in accordance with various princg)les 55 (which imposes
various duties upon a municipal manager) and sv@ich requires the
contract of employment of a municipal manager tongly with various
specified requirements). His employment was aksid $0 conflict with
ltems 2(b) and 9 of the Schedule to the Act.

[7] | do not find it necessary to detail the vasoprovisions | have
referred to. Suffice it to say that those prowvisianust be taken account of
when appointing a municipal manager. Counsel for N&l properly
accepted that if the resolution did not constittiie appointment of Mr
Pietersen to that position then the appeal mulist fai

[8] The resolution, in terms, was to ‘reinstate’ Mietersen to his former
position. InJackson v Fisher's Foils L{d944] 1 All ER 421 Humpreys J
qguoted with approval the following dictum iBixon (William) Ltd v

Patterson1943 SC (J) 78as to the meaning of ‘reinstatement’:

‘The natural and primary meaning of “to reinstass’ applied to a man who has been
dismissed €x hypotheswithout justification) is to replace him in thegsion from which
he was dismissed, and so to restoresthgis quo anténe dismissal.’

[9] In Equity Aviation Services (Pty) Ltd v Commission @amciliation,
Mediation and Arbitratioft Nkabinde J, with reference to the provisions of s
193 of the Labour Relations Act 66 of 1995 (LRAIidsthe following on the

meaning of ‘reinstatement’:

‘The ordinary meaning of the word “reinstate” ispot the employee back into the same

job or position he or she occupied before the disalj on the same terms and conditions.

! The Code of Conduct for Municipal Staff Members.

% At 85.

% Equity Aviation Services (Pty) Ltd v CommissionGonciliation, Mediation and Arbitratio2009 (1) SA
390 (CC).
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Reinstatement is the primary statutory remedy ifainmismissal disputes. It is aimed at
placing an employee in the position he or she wduge been but for the unfair
dismissal. It safeguards workers' employment byoregy the employment contract.
Differently put, if employees are reinstated thegume employment on the same terms

and conditions that prevailed at the time of thésmissal*

[10] From the provisions of the LRA and the casémve cited it is clear
that by reinstating a dismissed employee the enapldpes not purport to
conclude a fresh contract of employment. The engloyerely restores the
position to what it was before the dismissal. Tthat was the intention and
effect of the resolution is also made clear by gamah 2, so far as it
provides that the relationship between the pastiesld be ‘subject to and
regulated by the terms and conditions of the emply agreement
concluded between the parties dated 1 August 2007...’

[11] Indeed, it would be absurd to construe thdleseent of a labour
dispute on the terms on which this dispute wadesketd constitute a fresh
appointment. That construction would necessamiguire the council to
advertise the position, interview numerous hopefpplicants, and then
decide who to appoint, which would make it impoksito settle a labour
dispute on these terms, contrary to the conceptintatement which is the
‘primary statutory remedy in unfair dismissal disgsi’

[12] In my view the resolution taken by the courdidl not constitute the
appointment of a municipal manager as contempldtgdthe Act. His
appointment occurred in 2007 and the resolutionndiagnore than to restore
that relationship. In those circumstances the wieol is not susceptible to
review on the grounds now advanced and the appaat fail, albeit for
reasons different to those of the court below.

* Para 36.
® Equity Aviationpara 36.
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[13] The appeal is dismissed with costs includimg ¢osts of two counsel.

| SCHOEMAN

ACTING JUDGE OF APPEAL
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