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ORDER

On appeal from North Gauteng High Court (Matojarsétihg as court of

first instance).

1. The appeal is dismissed with costs.

2. The cross-appeal is upheld with costs. The eradrthe court
below are set aside and substituted with an ordsmisising the
application with costs.

3. Both in this court and in the court below theteaare to include the

costs of three counsel where three counsel weréogath

JUDGMENT

NUGENT JA (PONNAN, THERON, PETSE JJA and SOUTHWOOD
AJA CONCURRING)

[1] This is yet another case concerning a publicdée. On this
occasion the tender was for the payment of socaritg. The body that
invited the tenders was the South African Sociatusigy Agency
(SASSA) established under Act 9 of 2004. SASSA iendhief executive
officer are the second and first respondents réisiebc The contract was
awarded to Cash Paymaster Services (Pty) Ltd (CGPShe third
respondent. AllPay Consolidated Investment Holdi{igs/) Ltd — the

first appellant — also tendered but was unsucckessfu



[2] Aggrieved at the award of the contract AllPapdavarious

associated companfes | will refer to them collectively as AllPay —
applied to the North Gauteng High Court for ordseeiting aside the
decision to appoint CPS and the contract thatvielb upon that decision.
The relief sought was amended in the course oh#aing before the
court below and | deal with that later in this joggnt. For the moment it
Is sufficient to say that the court below (Matojahedeclared ‘the tender
process [to be] illegal and invalid’ but also omelkthat ‘the award of the
tender to [CPS] is not set aside’. AllPay now ajpdae latter order and
CPS cross-appeals the former order, in both cagbsthe leave of that

court.

[3] Itis as well at the outset to clear the atnt@se in which this case

has been conducted so as to have certainty onisvhafore us.

[4] Whatever place mere suspicion of malfeasanceanal turpitude
might have in other discourse it has no place enciburts — neither in the
evidence nor in the atmosphere in which casesarducted. It is unfair
if not improper to impute malfeasance or moral itugee by innuendo
and suggestion. A litigant who alleges such conagst do so openly
and forthrightly so as to allow the person accusddir opportunity to
respond. It is also prejudicial to the judicial pess if cases are
adjudicated with innuendo and suggestion hoverntpe air without the
allegations being clearly articulated. Confidenté¢hie process is built on
transparency and that calls for the grounds upoichmtases are argued

and decided to be openly ventilated.

"Who are the remaining appellants.



[5] The affidavits of AllPay evoke suspicion of ogption and

dishonesty by innuendo and suggestion but withaetr enaking the

accusation directly and to a degree that has caower to the heads of
argument filed on its behalf. To clarify the pasitiAllPay’s counsel was
asked at the outset of the hearing whether coompir dishonesty was
any part of its case, and that was unequivocafignwed. It confined its
case to what were said to have been fatal irregjeliand it was on that

basis that the appeal proceeded.

[6] But there have been many twists and turns & dhse and there
was to be another twist even after the appeal bad beard. Some three
weeks after the hearing there arrived, unannounaedapplication on
behalf of AllPay to introduce further evidence irttee appeal. AllPay
said that the evidence establishes that the tender® evaluated
dishonestly. Its explanation for its earlier disaabwas that the evidence

came to hand in admissible form only after the appad been heard.

[7] Itis the practice of this court that partieaymot file new material
after the hearing of an appeal without the leavéhefcourt. There must
be finality in litigation and finality comes for éhitigants once the appeal
has been heard. That was conveyed to the attoofeglsthe parties and
they were directed to refrain from doing so. Theponse from AllPay’s
attorneys was to ask our leave to file the appbocatormally. After
reading the application we refused the requestusecaven on its face,
without hearing the other parties, there is no ipdgg that the

application could succeed. | give the reasonsiat bbriefly.

[8] The evidence sought to be introduced was adafit of a certain

Mr Kay. He related a clandestine meeting with Mal@shandris — an



employee of SASSA who had provided administratigssistance when
the tenders were evaluated — at a restaurant aageatnn preparation for
the meeting Mr Kay purchased a device with whichréeorded their

conversation.

[9] On the same day, after the conversation, Mr Kapte to the
attorneys for AllPay. He told them in broad termsatvMr Tsalamandris
had said and that he had a recording of the coatrens About a month
later an anonymous account of the conversation puddished in a

Sunday newspaper.

[10] AllPay’s attorneys listened to the recordinpsly before its final

affidavit was filed. They said ‘they understood thasition to be that Mr
Kay was, at least at that stage, not willing fax dontent of the recording
to be made public or placed before the court’ amdtiat reason the
recording was not tendered in evidence. What wadeted instead was
the newspaper article reporting the conversatidnchvwas in due course

struck out on the grounds that it was hearsay.

[11] There the matter rested until after the hepohthe appeal, when
Mr Kay was asked, for the first time, to deposamnoaffidavit, which he
readily agreed to do. | will not attempt to deciplige opaque reasons
given for why Mr Kay was asked for an affidaviteftthe appeal had
been heard.

[12] | am not aware of any case in which this cdwas admitted new
evidence after an appeal has been heard. Be thatrasy, even if the
application had been brought before the appeal hesd we would

certainly have refused it.



[13] It has been said many times that new evidenitdoe admitted on

appeal only where the circumstances are exceptidih@re would need
at least to be an acceptable explanation for wieyatidence was not
placed before the court below. In this case we doalko need an
acceptable explanation for why the application naisbrought before the
hearing of the appeal. So far as that is conceraedp time before the
appeal was heard did AllPay even ask Mr Kay to dego an affidavit.

An explanation is given for why it did not do soevhfiling its affidavits

in the court below, but AllPay gives no clear andHright explanation
for not having asked him before the appeal. On gnatind alone the

application would have failed.

[14] But that is the least of the difficulties. i also trite that the
evidence would need to be ‘weighty and matefialh S v N Corbett JA
pointed out that in the vast majority of cases mswlence has not been
allowed, and where it has been allowed the eviddra=e related to a
single critical issue. In this case if the evidem@re to be admitted the
parties might just as well start the case overrag&hat is now sought to
be introduced is a case entirely at odds with #eedhat was presented.
What is more, far from being weighty, the evideoeeries no weight at
all, and would not be admissible even if it hadrbédeposed to by Mr

Tsalamandris himseff.

[15] The transcript discloses no admissible eviéewé dishonesty.
Some facts alleged by Mr Tsalamandris were notiwithis personal

knowledge — he said that they were told to him byeone whose

’Dormell Properties 282 CC v Renasa Insurance Co2(i1(1) SA 70 (SCA) para 21.
31988 (3) SA 450 (A) 458I-459A.
* Mr Tsalamandris did not depose to an affidavit.



identity is not disclosed. Those allegations arar$ey that would not be
admitted into evidence on any ground.” The remgifatts he disclosed
were largely disclosures of what occurred in thecpss of evaluating the
tenders, which are now disclosed in the voluminee®ord. For the rest
the allegations of dishonesty made by Mr Tsalamandvere all

inferences he drew from those facts. Inferencewnlray a lay witness
are no more than expressions of his or her opithiahare not admissible
in a court. It is for the court and not a lay wigseto decide what

inferences should properly be drawn from estabtighets.

[16] It needs to be borne in mind that the conuweraaook place a year
ago before the record of the evaluation processpn@duced in this case.
What occurred at the meeting is that Mr Tsalamanehiated to Mr Kay
some of the events that had occurred, made alegaof dishonesty by
inference from the facts he disclosed, and invividKay to seek out
evidence to establish those facts. The tenor of dbeversation is
captured by his statement that ‘if you put all théittle pieces together
you'll see’. Most of those ‘little pieces’ are navmatter of record, some
will be in the knowledge of AllPay if the eventscocred, but have not
been advanced, and others were capable of beiaglisbed over the
year the allegations have been known to AllPays kxtraordinary that
AllPay should disavow dishonesty and then thinkptace inferences

before us through the mouth of Mr Tsalamanderis.

[17] But in any event AllPay’'s advisers seem to rtn@k that the
proceedings before us were brought on applicatiinal orders are

granted in application proceedings only on undisputicts. | think it

®Subject to the qualification iRlascon-Evans Paints Ltd v Van Riebeeck Paints (Rty1984 (3) SA
623 (A) 635B-C.



can be safely assumed that the inferences of destyprdrawn by Mr

Tsalamandris will be denied by the other parti@sything else would fly

in the face of everything they have said in thiseca in which event they
would be irrelevant to the adjudication of the case

[18] | do not think it is necessary to set out liert reasons why the
application could not possibly succeed. If propadence of corruption
or dishonesty were ever to emerge | am sure AlPadvisers are
capable of advising it on remedies it might haver. the present | think
we should put aside the diversion and continuestide the case that was

presented, in which dishonesty was disavowed.

[19] A criticism levelled by AllPay against SASSAghlights how a
case of this kind ought not to be approached. énhbads of argument
filed on its behalf AllPay took SASSA to task fohat was said to be its
‘unseemly and spirited defence of CPS as its piedlecandidate’. In the
affidavits filed on its behalf it referred to SASSApartisan stance’.
Those criticisms cast the case as a squabble betesapetitors as to
who should have the bone, from which SASSA shoelepkout. Nothing
could be further from the truth. Public procuremesitnot a mere
showering of public largesse on commercial entsegsti It is the
acquisition of goods and services for the bendfithe public. What is
under attack in this case is SASSA’s performancthaf duty on behalf
of the public. The interests of SASSA and thosehef public are as
material to this case as those of AllPay and CPi&eMmaking any value
judgments that might be required in this case thoseests must also be

brought to account.
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[20] The procurement of goods and services by tiage sand other
public entities is subject to various legal constsa Section 217(1) of the
Constitution requires all organs of state, whery thentract for goods or
services, to do so ‘in accordance with a systenchvis fair, equitable,
transparent, competitive and cost effective’. Tisaaken up in the Public
Finance Management Act 1 of 1999, which provides %i(1)(afiii) that
the accounting authority of a public entity (whidlsludes SASSA) ‘must
ensure that the public entity ... has and maintains appropriate
procurement and provisioning system which is faequitable,
transparent, competitive and cost effective’. Is ledso been held that
public procurement constitutes ‘administrative @ctias contemplated by
the Promotion of Administrative Justice Act 3 of0PO(PAJA) and must

comply with the provisions of that Act.

[21] There will be few cases of any moment in whitdws in the

process of public procurement cannot be found,quaarly where it is

scrutinised intensely with the objective of doing 8ut a fair process
does not demand perfection and not every flawtel.f# was submitted
that the process of procurement has a value iff,itghich must lead to
invalidity if the process is flawed irrespective whether the flaw has
consequences, and extracts from various casesaitedeto support that
proposition. | do not think it is helpful to ext@pte from selected
statements made in cases decided in a differertexiomhe cases from
which the extracts were drawn did not concern tloegss of tendering. |
have pointed out that the public interest has @ twlplay in cases of this
kind. It would be gravely prejudicial to the pubiiderest if the law was

to invalidate public contracts for inconsequentiagularities.
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[22] Before turning to the course the case hasntakel the issues that
arise it is convenient to outline the backgroundiagt which the contract

was concluded, and the process that culminatdusrcontract.

[23] The state pays about 15 million social graftene kind or another
to about 10 million recipients each mofitAt one time the task of paying
those grants was the responsibility of the varipusvincial authorities.
SASSA was established to bring the payment of sagents under a
single umbrella. What SASSA inherited when the oaspilities of the
provincial authorities were assigned to it was dbed in its affidavits as
‘disintegrated social security systems, lack of fammn grant
administration processes, ineffective IT systemd anterfaces, costly
administration fees, fraud and corruption, and pomnagement of

outsourced payment services'.

[24] At the time SASSA inherited its responsibdgi most grants were
being paid in cash by contracted service provid&ransporting large

sums of cash to numerous payment points, someelbckgep in the rural
countryside, presents substantial security riskstsalf. If the money

reaches its destination there is then the risk gatments might be
claimed by people not entitled to grants, or in tlagne of beneficiaries
who are no longer alive. When millions upon milkoof rand are being
paid out in social grants it goes without sayingtttimere is the potential

for enormous loss from conduct of that kind.

[25] Some risks can be reduced if payments are nadeletronically
through the banking system but that presents attaitenges. Banking is

foreign to many recipients of social grants andrtirgroduction to the

®Some recipients receive multiple grants on beHatfiatiple beneficiaries.
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banking system can be a cumbersome process. SAB8A@eds to be
certain that the bank accounts to which grantgareé are authentic and
that the beneficiaries concerned are still aliveer€ is also a need for
proper management information; there must be a goropeans of

accounting for the payments that are made; anehso o

[26] If an electronic payment system is capableowércoming those
challenges it is the preferred method of payingntgaAt the time
SASSA inherited its responsibilities about 37 pentcof grants were
being paid electronically through the banking systey arrangement
with the various banks. One of SASSA’s objectivesswo encourage

cash recipients to convert to electronic payment.

[27] The invitation to tender — referred to as ag&est for Proposals
(RFP) — was directed at identifying service provsdesho would pay
social grants on SASSA’s behalf. The RFP had nedfigpecification but
instead invited solutions that would meet varioiagesl objectives within
certain parameters. There were a number of subgidiaments to the
service that was required — like providing adequatglities for those
recipients who queued to receive cash paymentst-t buvas directed
primarily at finding a payment solution that wasieenient to recipients
and limited the risk of theft and fraud.

[28] The RFP identified the scope of the work to frevided with
reference to what were called ‘performance arded’were described as:

* ‘Enrolment of eligible Beneficiaries, Grant Recipie and Procurators;
* Issuance of Beneficiary Payment Cards;

* Payment of grants;
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* Provision of management information, including mewbation of payment
Data and the provision of adequate security duttiegentire payment process;
» The provision of adequate infrastructure at PayxBpand

* Phase-In Phase-Out Plan.’

[29] An effective means for avoiding theft and fdain the payment
process is to match payments against beneficianes recipients with
reference to his or her unique biological featureseferred to in the
papers as ‘biometric verification’ — typically hes her fingerprints or
voice. The RFP made it abundantly clear in varlases that a solution
that embodied those features would carry consiteerabight. Thus with

reference to the registration of beneficiariegdarded that

‘the intention of SASSA is to have all the Bendites, irrespective of the method
through which they receive their Grants, to be Binoally identified’.

It went on to provide:

‘The minimum acceptable requirement during bulk anejoing enrolment is that all
ten finger prints of Beneficiaries must be captured

It recorded that the biometric data captured dueimgplment

‘will be used for matching and authenticating dugi@yment process. The proposed
solution must therefore allow or enable these lassirfunctions.... Biometric Data

processing must allow one to many matching durimgolenent and payment

processing stages.... The enrolment Data will furtberused to enable the life
certification process and will become implicit chgipayments.’

So far as the ‘payment solution’ being sought wascerned the RFP

provided:

‘3.3.1 Payment Services of Social Grants must lmree, preferably, Biometric
based. The Bidder’'s Proposal should provide detailhe measures that the Bidder/s

will put in place to ensure that the right persepaid the correct amount.’

| return to that clause later in this judgment.
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[30] The process that was employed for receivind evaluating bids
appears from the RFP supplemented by other docartteaitform part of
the record.

[31] The process required sealed bids to be submnity a specified
date. Bids were to be submitted in what was calldwo stage envelope
system’. That required documents setting out thechmical and
functional’ elements of the proposal (I will refer that simply as the
technical proposal) to be sealed in one envelope, the ‘financial
proposal and preferential points documénts be sealed in another

envelope.

[32] Bidders were invited to submit bids for anynmher of provinces. If
bids were made for multiple provinces then eachwad to be submitted

separately. That was stated in the RFP as follows:

‘Bidder’s may submit Proposals in respect of onenore Provinces specified in this
RFP [all nine provinces were specified].
Each bid (per Province) must be submitted separafer example, if Bidding for

two Provinces, submit two separate bids’.

[33] Once bids had been submitted there would beompulsory
briefing session ‘where questions of clarificaticemd/or queries
concerning the requirements of this RFP will beradsied’. The briefing
procedure envisaged that bidders would submit evwritjuestions by a
specified date and that ‘responses and clarity uestions received’

would be provided at the briefing session.

'A reference to points to be awarded for the adwmsathe proposal offered to historically
disadvantaged persons.
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[34] Treasury regulations on state acquisitionsuegl tenders to be
evaluated by a bid evaluation committee (BEC) aradaadjudication

committee (BAC). The regulations required the se&tgty concerned to
have a system for constituting those committeeg Jystem employed
by SASSA was contained in an internal circular eskipy the Chief
Financial Officer that directed how the committ@ese to be constituted
and set out in some detail their functions and Howge functions were to

be performed.

[35] Bids would first be screened for compliance thwithe
administrative requirements of the RFP. Those shatived would then
be evaluated by the BEC, which would report and enak
recommendations to the BAC. The BAC would in turnaken
recommendations to the Chief Executive Officer, wvas authorised to

conclude a contract.

[36] There are cases in which the value to be had fjoods or services
Is a compromise between their quality and theegrin such a case both
elements would be weighed against one another &inedusly to reach
the appropriate compromise. In this case bids webe evaluated in two
distinct stages, which demonstrates that the ragthte technical solution
was foremost in SASSA’s mind. Bids were first to é@aluated on the
merit of the technical solution offered, withouglsi of the financial and
preference-point proposals. Only solutions thatssed a substantial
threshold — they needed to score 70 per cent —dvpudceed to be
evaluated on their financial and preference-pomesit. The way that

was expressed in the RFP was that
‘bids will be evaluated against the solution crdgetio determine whether or not these

comply with the specified solution requirements.pBeding upon the level of
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compliance, proposals will be accorded a scoringy @f 5 in line with the set criteria.
Only bids that attain a minimum score of 70% of th&al technical/functionality
criteria will be considered for further evaluatidor the financial and preference
Points.’

[37] That does not mean that bidders who crossesd tdchnical
threshold would be at large so far as cost waseroed. The fee that
SASSA was willing to pay was capped at R16.50 marsiaction — a little

more than half the average fee of R30 per trarmadtwas then paying.

[38] The RFP listed five criteria — with a numbédrsab-criteria in each
case — against which the proposals would be sco€ace scored on a
scale of 1 to 5 the scores would be weighted icutaling the overall
percentage score. The weight attached to eacheotriteria makes it
clear that SASSA’s primary concern was the solutmffered for
enrolment and payment. The five criteria, with tiveight of each
reflected in brackets, were ‘enrolment solutiorb (@er cent), ‘payment
solution’ (40 per cent), ‘security services’ (15 pent), ‘phase-in phase-
out’ (10 per cent), and ‘risk mitigation’ (10 pezrtt)’. The enrolment and
payment solutions offered would thus contributep@b cent towards the
target score of 70 per cent.

[39] The RFP envisaged that the evaluation of this lwould not
necessarily be confined to evaluating the writtenwnents. It provided
that

‘bidders who submit proposals in response to tiP Ray be required to give an oral
presentation, which may include but is not limitéd an equipment/service
demonstration of their proposed solution/s to SASSA Demonstrations and
presentations will be restricted to bidders thatehabtained the minimum score of 70

% of the technical/functional evaluation phase .resentations and demonstrations



17

will be afforded [so as to allow] the bidders ampogunity to clarify or elaborate
upon their proposals. It should be noted that piiase should not be construed as
contractual negotiations or submissions of mataral submitted with the original
proposal or be construed as an opportunity to ahaagiend or vary the

technical/functional solution.’

[40] The implication of that process is that someposals might be so
unmeritorious that they could be disqualified immagely. Others might
be scored provisionally at 70 per cent or more ctvhwould be subject to

reassessment after the bidder had presented thegaloorally.

[41] Twenty one bids were received by the closirgged One was
disqualified immediately and the remainder weremefd to the BEC for
evaluation. According to the report of the BEC bidsre at first scored
by each member independently. The various scores tlven captured on
a spreadsheet and discussed where necessaryulaaltiaf there were

large discrepancies.

[42] The bids were evaluated over a period of selays. Both AllPay
and CPS bid for all nine provinces. The evaluasmsred the solution
that was proposed by each and applied that sconesaall the provinces.
After an initial evaluation over six days AllPay svgiven an overall
score of 70.42 per cent and CPS was ahead of7®.&0 per cent. The

other bidders fell short and were disqualified friurther evaluation.

[43] AllPay and CPS were then called to presentrtihespective
proposals orally. After the presentations CPS’'sestacreased to 82.44
per cent and AllPay’s score fell to 58 per censgdalifying it from the
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next evaluation stage. Satisfied with the CPS psapon its financiél

and preference-points merits the BEC recommendethe¢dBAC, in a
lengthy report, that it be awarded the contractalbnine provinces. The
BAC accepted the recommendation and conveyed thaheé Chief

Executive Officer who concluded a contract for fixaars with CPS on 3
February 2012. The contract required CPS to comenéncservice on 1
April 2012.

[44] What confronts one at every turn in this casecertain undisputed
facts that are material to all the arguments tlaaehbeen advanced. The
technical solution offered by CPS was consideredSASSA to be
superior to that offered by AllPay in a materiapect. The CPS solution
was able to biometrically verify that every paymeht grant was made
to an authentic beneficiary, at the time it was ejadespective of the
method of payment. The AllPay solution was not dbleo that. AllPay
was able to biometrically verify cash payments,\was able to verify the
authenticity of beneficiaries paid electronicallylyponce a year.

[45] In various parts of its affidavits SASSA dabed the position as

follows:
‘[T]he solution presented by AllPay did not makesqdate provision for biometric
verification and the standardisation of servicdsisTin short, is the reason why the

tender was not awarded to AllPay ...

The solution offered by [CPS] had the following onfant quality. It provided a
uniform and equal facility for all beneficiaries, aniform smartcard for all

beneficiaries and applied to cash payments asageadlectronic payments.

®The price offered by CPS was marginally less thencapped sum of R16.50.
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Additionally and importantly, the solution providés biometric verification at all

stages when payment is made to the beneficiarybiBwyetric verification is meant
finger and or voice recognition at the payment etagIPay’s solutions on the other
hand provide different solutions for different guiees of beneficiaries ....

The difficulty with AllPay’s solution lies in theatt that its verification solution does
not provide for authentication of banked benefiesrin other words, it continues to
perpetuate the mischief [of fraud and theft] soughbe addressed in the prevailing
situation, and which was pertinently addressed twy CPS proposal. AllPay’s

fundamental difficulty is that it has no solutioor fproper authentication of the
banked beneficiary ... Moreover, beneficiaries asated unequally in that a cash
beneficiary has no flexibility to transfer to a lkad system, and if he/she, after an
arduous process does so, does not have the coshfeeturity arising from AllPay’s

inadequate solutions.

AllPay was unsuccessful in the bid because it ldckee expertise relating to
enrolment solution and payment solution — the deitetive criteria in evaluating a

system sought by [SASSA] and which contained tisersal elements to address the

mischief of abuse by claimants for social grant®wb not qualify:

[46] Indeed, the undisputed evidence is that ‘tR&Golution as offered
in its bid meets every single requirement stipulaie the RFP and
addresses all the concerns raised by SASSA’ andltRay solution did

not, and that is why CPS was awarded the contract.

[47] Itis not disputed that both bidders were tiedlaequally throughout
the process, whatever might have been its flawserélhs also no
suggestion that that it was irrational, or unreasb®, or unlawful, for
SASSA to want the solution that was offered by @Pgreference to that
offered by AllPay. The most that AllPay was ablesty was that its

alternative solution could have won the day orfitancial proposals had
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it proceeded to that evaluation stage. AllPay watsable to say that its
proposal would indeed have proceeded to that sthgent the alleged

irregularities that form the subject of its comptai

[48] With that background | turn to AllPay’s compits. Most were
upheld by the court below but its reasons for da@oglid not materially
elaborate upon the submissions made on behalf IBfayland for that

reason | do not refer to them each time.

[49] The case advanced by AllPay has shifted fronetto time but
there comes a point in litigation when litigantssniix their colours to
the mast. AllPay did that in the heads of argunfiged on its behalf. The
case it advanced was presented under five headimdj$ deal with each

in turn, in the chronological order in which theteraal events occurred.

THE COMPLAINTS

The Alleged Failure to Submit Separate Provinciadg®sals

[50] I indicated earlier that the RFP required ddeir who was bidding
for multiple provinces to submit separate bidsdach province. Clearly
what SASSA had in mind was that it would not coasidids that were

open for acceptance only for multiple provincesat at all.

[51] Both AllPay and CPS submitted bids for all@jorovinces. AllPay
alleges that the CPS bids were not separated &br gavince in conflict
with the requirements of the RFP. It was submittet it was unfair to
AllPay to accept the bids in that form. Why thatswso was not
developed and | cannot see why that should be.ddbtdhe exclusion of
CPS on that basis would have benefited AllPay bat is not what we

mean by unfairness. The objection that was pressa@ strongly — at
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least in the heads of argument — was that irreigylar the process is
fatal for that reason alone — the general submskieferred to earlier
that process has value as an end in itself. | dmneed to consider that

because there was no irregularity.

[52] It is not correct that CPS did not submit gepa bids for each
province as contemplated by the RFP. Its bid doasneead together
with the conditions for acceptance in the RFP maperfectly clear that
it was open to SASSA to accept its bid for any onenore provinces,
which was the objective of the requirement. Whatuoed is only that
CPS submitted one copy of its technical proposal Was to be applied
to all the provinces.

[53] | do not think the RFP is to be construedexpuiring a bidder who
offered the same solution for all provinces to digik the document nine
times. Commercial documents must be construed ibusinesslike
manner and that would not be a businesslike cortgiru There is no

merit in this complaint.

The Composition of the Bid Evaluation Committee aheé Bid
Adjudication Committee

[54] The internal circular | referred to earlierqured a BEC to
comprise at least five people including a supphaichmanagement
(SCM) practitioner. The BEC that evaluated the bidsthis case

comprised only four members, none of whom was aM $€actitioner.

[55] AllPay’'s complaint is that the BEC was not sbtuted in

accordance with the circular and for that reasedécisions were invalid.
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For that contention it relied upoB&chierhout v Union Government
(Minister of Justicé)and other casé$.

[56] Counsel's reliance upoBchierhoutdemonstrates why it is not
helpful to cite cases out of context. That caseceored the exercise of
statutory authority conferred upon a defined bdtlgoes without saying
that in such a case only the body defined by theus may lawfully
exercise the authority. That was the samadting Chairperson: Judicial
Service Commissiot has no application in the present case. The BEC
was not a body constituted with statutory powersvds merely a group

of people brought together by SASSA to performsk tan its behalf —
just as its employees do every dayatchenukaand Ryobezaconcerned

something quite different and are not material.

[57] | do not understand the submission to be that defect in its
composition rendered its decisions unfair. Nor dauch a decision have
been sustained. The composition of a BEC was aematithin the
discretion of SASSA. If the circular had requiredlyofour members
without an SCM practitioner — which was its comgiosi in this case —

AllPay could hardly have said that was unfair.

[58] | understand the objection to be, once agé#mat because the
composition of the BEC was in conflict with theatifar it was irregular,

and for that reason alone its decisions were idvaldo not see how that
can be. An act is not ‘irregular’ for purposes log¢ taw simply because

one chooses to call it that. An irregularity theads to invalidity is one

°Schierhout v Union Government (Minister of Justit®)9 AD 30 at 44.

%Acting Chairperson: Judicial Service Commissionrerier of the Western Cape Provir2@11 (3)
SA 538 (SCA)Watchenuka v Minister of Home Affaz603 (1) SA 619 (C)Ryobeza v Minister of
Home Affairs2003 (5) SA 51 (C).
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that is in conflict with the law. It is becausastin conflict with the law

that it is not able to produce a legally valid fesu

[59] We were referred to no law that requires a B&Ge constituted in
a particular way. We were referred only to the e, which was not a
legal instrument. It was no more than an internaduinent recording
SASSA'’s standard policy. Perhaps it was an intelinagularity’ but it

was not an unlawful irregularity. There is no rharithis complaint.

[60] The BAC comprised five members that included Mathebula
from the National Treasury. Mr Mathebula was nahatfinal meeting at
which the BAC accepted the recommendations of tE€.BHis absence,

so it was submitted, was fatal to the BAC's decisio

[61] In support of that submission counsel religgia onSchierhout

and onYates v University of Bophuthatswana.

[62] The second and third meetings of the BAC wezkl on 9 and 25
November 2011 respectively. After the earlier megetMr Mathebula
expressed various concerns to the chairman thathdeght required
further consideration. The chairman reported todhlesequent meeting
on 25 November that he had met with Mr Mathebuld laad discussed
and recorded his concerns. He told the meeting NhvaMathebula had
been aware that the next meeting was schedule@5ddovember and
had assured the chairman he would be present. Agnied out, Mr
Mathebula was called elsewhere, and was absenttfrermeeting, to the

annoyance of the chairman.

Myates v Universiy of Bophuthatswah294 (3) SA 815 (BG).
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[63] The transcript of the meeting reflects that temaining members
were satisfied that they could continue and thelysti. The concerns that
had been raised by Mr Mathebula were placed bef@aneeting by the
chairman and addressed in discussion with the mesrdfethe BEC. It
seems they were satisfied with the responses aerdBC then

recommended acceptance of the BEC recommendation.

[64] Again Schierhouthas no application. Nor do&sates in which the
principle inSchierhoutwas applied in the context of a contract and takes
the matter no furthé? There was no law (I can leave aside a contract)
that required a BAC to be constituted in a paréicuvay. But in this case

it goes further. It was pointed out 8chierhouthat the question whether
all members of a nominated body are required tgptesent when a
decision is taken is a matter for the constructibthe statute concerned.
Applying that to this case, not all members of BA&C were required to

be present when a decision was taken. Its termiefefence required a
qguorum of only three. There was no irregularitycastemplated by law —

there was no irregularity at all — and this comul&ias no merit.

The Failure to Assess the BEE Partners of CPS

[65] The bid of CPS reflected that three black ewgmnent companies
were to manage and execute 74.57 per cent of titeacd value. AllPay
complains that the capacity of the companies tdop@ar ought to have

been assessed before awarding the contract.

[66] Counsel advanced this complaint as if it wak-svident that the

failure of the BEC to assess the capacity of tlreethcompanies was

2The conditions of employment of Yates, which wemnteactually binding on the University,
provided that ‘the University may only terminateantract of employment on the recommendation of
a committee of enquiry [appointed by the Vice-Cladlor] ... .
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unlawful but it is certainly not evident to me. S& was not required by
law to assess the companies. There is also no fmsgaying that its
failure to do so impacted unfairly on AllPay. Naarcit be said that its
failure to do so was irrational. It had reasoneslgds for its decision. It
was alive to the risk of non-performance by thee¢hrassociated
companies and felt that the risk could be managgdinposing

appropriate contractual consequences upon CP&ntiot be said that
that was not a reasoned decision. One might queest® wisdom of its
decision but the evaluation of the bid was its pgative and a court
cannot interfere only because it thinks its deaiswas unwise. This

complaint also has no merit.

Bidders Notice 2
[67] The RFP was announced on 15 April 2011 withN2ay 2011 the
closing date for submissions, which was later edg¢ento 15 June 2011.

The compulsory briefing session was held on 12 RMai/1.

[68] Meanwhile AllPay posed various questions tcS&A and was told
that they would be answered at the briefing sesdionits founding
affidavit AllPay complained that certain of its gtiens were never
answered but that was not pursued before us arekd say no more

about it.

[69] It will be recalled that various provisions thie RFP reflected that
SASSA placed great store on biometric verificatifrpayments® One

such provision was clause 3.3.1, which said thayment Services of
Social Grants must be secured, preferably, Biométiihe store that

SASSA placed on biometric verification was annoahagain in a notice

Bpara 29 above.
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that was issued to all bidders shortly before theieg date that has been
referred to as Bidders Notice 2. The notice staegurpose to be ‘to
give final clarity on frequently asked question&mongst other things,
the notice stated the following, under the headifgegistration

(Enrolment)’:

‘A Successful Bidder must register all Beneficiarim a Province that has been
awarded to the Successful Bidder, regardless oPtwnent Methodology. A one to
many biometric search must be conducted at the dfwegistration to ensure that a

Beneficiary is not added to the database moreahag.

[70] On the day the notice was issued AllPay wrote toSSA

motivating a request for consideration to be gitenextending the
closing date for the submission of bids. The lett@id nothing of that
portion of Bidders Notice 2 that | have referred @n 14 June 2011
SASSA announced that in response to numerous rsgiesclosing date
was extended to 27 June 2011. That meant bidderséenteen days

from the time the notice was issued to submit theis.

[71] | do not need to examine the language of W grovisions. It has
been accepted throughout this case that whereasec&3.1 informed
bidders that a solution offering biometric veriicm when payments
were made, by whatever means, would be ‘preferalihes effect of
Bidders Notice 2 was to inform them that only ausoh having that
feature would do. As it was expressed in argumentinaes, such a

solution was ‘mandatory’ under Bidders Notice 2.

[72] There was much debate on whether Bidders Hdicamended’
the RFP — which AllPay said it did — or whethemiérely ‘clarified’ the
RFP — which SASSA said it did — but it seems tothat it is sterile to
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debate its correct classification. It is more hallpb examine what effect
it had.

[73] Bidders Notice 2 did not change what had bagked for in the
RFP. It merely narrowed the range from which SASgduld choose.
Whereas bidders had been told before that a solallowing biometric
verification of all payments would be chosen abaw®lution that did not
have that feature, Bidders Notice 2 now told thoke had only the latter
solution that they need not bid at all because taution would not be

chosen.

[74] Bidders Notice 2 made a difference to biddanty if they did not

have the mandatory solution and were bidding agaitiseers who also
did not have that solution. Before Bidders Notici#&ir bids would have
been considered. After Bidders Notice 2 their bwdsild be rejected. But
it made no difference to such a bidder who wasampetition with a

bidder who did have the mandatory solution. In t@hpetition bidders
were told by clause 3.3.1 that the mandatory smutvould be chosen
above other solutions. Bidders Notice 2 placed tiggler in no worse
position. His or her solution would not have beé&osen in any event.
The notice informed the bidder only that he oriséed not bid at all.

[75] In this case it is not disputed that AllPayddnot offer the

mandatory solution and that CPS did. On a proppliagtion of the RFP

SASSA was bound to accept the CPS solution in prebée to that of
AllPay even without Bidders Notice 2. That is wiiduse 3.3.1 had
announced it would do. Indeed, it seems to me hhdtit accepted the
AllPay solution CPS might have had good groundsotoplain.
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[76] There is a second problem that confronts AtiBa far as Bidders
Notice 2 is concerned. If the mandatory solutiod baen announced in
the RFP none of its present complaints could haenlraised. Yet it
indeed bid with notice that it was mandatory. Onighinhask, then, in
what way it was prejudiced by the issue of the asiti Three

contradictory answers are proffered in its affidawvi

[77] At one point it said that ‘it could, had it @ informed [that a
biometric solution was required], have amendedpitsposal to take
account of the new requirement’, implying that &swot informed. In
the following paragraph it said that ‘had it beead® clear that SASSA’s
tender now required monthly authentication by wayace recognition,
it would have been a relatively simple matter fotad adapt its offer
accordingly’. In an affidavit that was filed laté&dlPay proffered yet a
third explanation. It said that the ‘the eleventbuh change was
prejudicial as it now required biometric verifiaaii on payment as an
inflexible requirement, as such AllPay was not leifth sufficient time to

adapt its proposal to this fundamental shift’.

[78] None of those contradictory explanations camryc any weight.
Contrary to the first explanation AllPay was indesdrmed — seventeen
days before the closing date — that a biometriatgwsl was required. So
far as the second explanation is concerned, AllRate to SASSA on
the day it received the notice, voicing variousreggge with no suggestion
that the meaning of the relevant part of the nottes unclear. As for the
third explanation, AllPay said nothing to SASSAaaty time, whether
before or after it submitted its bid, to suggest thhad wanted to amend
its bid but had not been allowed sufficient timedtoso. Any suggestion

that it could have provided the required solutiaruid in an event not be
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credible. Clause 3.3.1 made it clear to all biddlea$ such a solution was
preferred. Knowing that such a solution would aistegive it preference,
AllPay would hardly have held that solution backt ihad had one, even
without Bidders Notice 2.

[79] The true explanation for not offering the reeqd solution emerged
at the oral presentation of its proposal that Il dath presently. When
guestioned on the failure of its proposal to mdet tequirements of
Bidders Notice 2 none of the explanations now giwes advanced for
why that was so. AllPay’s response was that it ma@sable to provide the
required solution — indeed, it said that such atswt was not capable of
being provided in South Africa.

[80] There are three essential facts in this chsedreate a dilemma for
AllPay that none of its submissions address. FEA8ISSA was entitled to
have the solution it required if that solution veasilable. Secondly, CPS
offered that solution. Thirdly, AllPay was not alltedo so. It seems to
me in the circumstances that Bidders Notice 2rexdaherring in this case.

Whatever notice had been given, it was not abt®ioply.

[81] The submissions for AllPay do not confront ttttllemma but
confine its case to one of process irregularity thaaid to be fatal to the
contract. | deal now with those alleged irreguiaesitso far as they

concern Bidders Notice 2.

[82] The first submission was that SASSA was nditled to alter the
RFP after it had been issued, for which counseédebn Minister of
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Social Development v Phoenix Cash ‘n CdfrandPremier, Free State
v Firechem Free State (Pty) Ltdlt goes without saying that once bids
have been submitted it is unfair to evaluate thgairest altered criteria.

As it was expressed ifirechem:

‘. . . [Clompetitors should be treated equally,tie sense that they should all be
entitled to tender for the same thing. Competitegmnis not served by only one or
some of the tenderers knowing what is the trueestilgjf tender. One of the results of
the adoption of a procedure such as Mr McNaughtiesgvas followed is that one
simply cannot say what tenders may or may not Heaen submitted, if it had been
known generally that a fixed quantities contract ttn years for the original list of

products, and some more, was on offér.’

That is what those cases were about. It is not wbeurred in this case.
Bidders Notice 2 was issued seventeen days bdferelosing date for
bids.

[83] Then it was submitted that Bidders Notice 2 In@ effect because
it did not meet the formalities for amendmentsh® RFP provided for in

clause 14.6:

‘Any amendments of any nature made to this RFH bleahotified to all Bidder/s and
shall only be of force and effect if it is in wng, signed by the Accounting Officer or
his delegated representative and added to thisaRFih» addendum.’

[84] The RFP served two functions. One was to imfdridders what
was required. The other was to bind a contractiagypto its terms by
incorporating it in the contract. That was providedin clause 4.1 of the

General Conditions of Contract, which provided@®ovs:
‘The goods supplied shall conform to the standamiEntioned in the bidding

documents and specifications’

142007] 3 All SA 115 (SCA) para 2.
152000 (4) SA 413 (SCA).
%para 30.
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[85] The purpose of clause 14.6 of the RFP wasrlgl¢a serve that
contractual function for the benefit of SASSA. Ipevated to protect
SASSA from claims of the contractor that the bicwments had been
informally amended. It was not intended to play amye in the

informative function of the RFP — nor could biddexger have thought it
would. So far as Bidders Notice 2 purported to améme RFP the
amendment for that purpose required no formalingt jas answers to

guestions at the compulsory briefing session reguno formality.

The Scoring of the Bids

[86] Once having been scored provisionally the thidders were
invited to make presentations. AllPay complaing thavas given short
notice. It was telephoned at 19h00 on 5 Oct 20l tald it must be in
Cape Town on the morning of 7 October. CPS wasngexen shorter

notice. It was telephoned at 22h15 the night bettoeepresentations.

[87] Fairness cannot be evaluated in the abstdlcether a person acts
fairly or unfairly depends upon the situation witthich he or she is
confronted. AllPay made no complaint to the BEQ tha notice given to
it was inadequate. The BEC can hardly be said ve hated unfairly if it
proceeded without having been asked not to do so.

[88] AllPay was obviously unable successfully teeldi questions
concerning the absence from its solution of bioreterification for all

payments because it was not able to provide it. Béd=t it could do was
to suggest that it would be capable of doing sthan future. After the
presentation the two bids were allocated final ssof he provisional and

final scores that were given to AllPay and CPS eetipely for each of
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the performance areas are depicted in the followabtes. In the first and
third tables the score for AllPay is in the lefifuoon and the score for
CPS is in the right column in bold. The second tmdth tables reflect
the weighted accumulated scores as a percentageafltreviations in
those tables are: E = enrolment, P = payment, &cargy, I/O = phase

in/phase out, M = mitigation.

Before Presentations

Ramakgopa Magasela Earl Nhlapo
Enrolment 3.6(8.60 3.763.96 2.883.36 2.923.88
Payment Solution 3.64.50 2.704.42 3.333.42 3.583.92
Security 4.1(.95 4.005.00 4.003.80 4.004.05
Phase-in/out 3.83.50 3.675.00 3.503.17 3.673.67
Mitigation 4.005.00 4.004.00 4.004.00 4.004.00

E P S /o M TOTAL
AllPay 16.45 26.56 12.08 7.34 8.00 70.42
CPS 18.50 32.52 12.60 8.17 8.00 79.79

After Presentations

Ramakgopa Magasela Earl Nhlapo
Enrolment 3.6(8.60 2.323.96 2.723.36 1.844.56
Payment Solution 3.42.50 2.584.42 2.833.42 2.254.33
Security 4.1(.95 3.605.00 4.003.80 2.304.25
Phase-in/out 3.83.50 2.335.00 3.503.17 2.174.33
Mitigation 4.005.00 3.004.00 4.004.00 3.004.00

E P S P M TOTAL
AllPay 13.10 22.16 10.50 5.915 7.00 58.675
CPS 19.35 33.34 12.75 850 8.50 82.44
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[89] In its affidavits AllPay took issue with thewering of certain of
the scores allocated by Ms Nhlapo and Mr Magadelas submitted
that the final scores were irrational. When pressedhe issue counsel
could offer no reason why the final scores werational other than that
they were substantially lower than the provisiosabres. Irrationality
means the absence of reason. The fact alone #hatdres were lowered,

even substantially, does not infer that they wertefeunded on reason.

[90] Indeed, one does not need to look far to fivity the scores of
AllPay decreased. The report of the BEC recorded tte two bidders
‘provided at face value payment solutions that \domeet SASSA’s

requirements’ but that the two solutions ‘were sabsally different in

certain critical elements of their solution’. Fdrat reason the BEC
‘decided that the scores of the two bidders wilblbeepted as preliminary
scores pending presentations that would clarifynelgs of the payment
solution’. | have already observed that when &dldn elements of the
payment solution AllPay was not able to providevasrs. One would

expect, then, that their scores on those issuesldwbe decreased
materially. If there is anything remarkable in theores it is only that

those of Ms Ramakgopa remained much the same.

[91] In reply counsel for AllPay (who was not coehg/ho opened its
case) pointed out that the record reflects a datisif the BEC that
Bidders Notice 2 would be left out of account whive provisional
scoring was done, and that the final scoring tootoant of the notice.
He submitted that to score against different gaten each occasion was

irrational.
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[92] | do not see why that should be so. The prowa scores were
perfectly rational if they were reasoned against ¢hteria of the RFP
alone. So were the final scores if they were reed@yainst the criteria
of Bidders Notice 2. The scores in each case caberostaid to be
irrational — only that they were differently fourtielThe question is only
whether it was permissible to score finally agathst criteria of Bidders

Notice 2, which it was.

[93] Our attention was also directed to certain-categories of the
performance areas in which scores unrelated to eaymvere reduced.
The explanations that were advanced for that waickte be astounding.
| do not think it is necessary to relate the detéithe payments and the
explanations. It is sufficient to say that we am ooncerned with the
guality of the reasoning but only with whether ttexision was reasoned

and not arbitrary.

[94] Finally, it was submitted that AllPay was tiea unfairly because it
was not told in advance of the issues to be adelessthe presentation
and was not afforded a hearing. At precisely wiwantpit ought to have

been afforded a hearing was not made altogethar bkt | understand
the submission to be that it should have beennméarthat its provisional
score was to be reduced and given an opportunitgdpond before that
occurred. In support of the submission that it wastled to be told in

advance of the issues and to have a hearing sglexteacts dealing with

natural justice were quoted from numerous cases.

[95] Extracts from cases decided in a differentterhare not generally
helpful and that is so in this case. The rulesaitiral justice come into

play when rights are affected or the person aftedtas a legitimate
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expectation that he or she will be heard. That thascase at common
law'’ and it remains the case under PAJA. No rights BPay were

affected by the decisions that were made — biddensot have a right to
a contract. Nor is there any basis upon which adyiccould be said to
have a legitimate expectation of being heard indberse of a tender
evaluation. If what is contended for were to beunexql, the evaluation of

multiple tenders would be interminable.

Conclusion

[96] When all is said and done there is no escapm fthe facts |

referred to earlier: SASSA was entitled to havegbkition it required if

that solution was available. CPS was able to pmthéat solution. AllPay
could not. Absent all the alleged irregularitiesagfich AllPay complains

SASSA was entitled to award the contract to CR&eéms to me that it
would be most prejudicial to the public interest infconsequential

irregularities alone were to be capable of invdirdathe contract. But |

need not base myself on that in this case. In neyv\vihere were no
unlawful irregularities. | think the court below sv@xcessively receptive
of the submissions made on behalf of AllPay. Ideorought not to have

been made and the cross-appeal must succeed.

THE APPEAL

[97] In view of my decision on the cross-appealist not strictly
necessary for me to deal with the appeal, but mkthi should say
something about it, if only briefly.

YAdministrator, Transvaal v Traub989 (4) SA 731 (A).
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[98] The dilemma that arises when a contract isasete was expressed
by this court inMillenium Waste Managemefitand later inMoseme
Road Constructio® but what was said in the former case bears
repeating?°

‘The difficulty that is presented by invalid adnstative acts, as pointed out by this
court inOudekraal Estateds that they often have been acted upon by the they
are brought under review. That difficulty is panl&rly acute when a decision is taken
to accept a tender. A decision to accept a tenslealmost always acted upon
immediately by the conclusion of a contract witle ttenderer, and that is often
immediately followed by further contracts concludsdthe tenderer in executing the
contract. To set aside the decision to acceptetheer, with the effect that the contract
is rendered void from the outset, can have catalsitaconsequences for an innocent
tenderer, and adverse consequences for the publaerge in whose interests the
administrative body or official purported to acthde interests must be carefully
weighed against those of the disappointed tendfeaarorder is to be made that is just

and equitable.’

[99] We need no evidence to know the immense dignigghat would

be caused, with dire consequences to millions @ktlderly, children and
the poor, if this contract were to be summarilyastie. The prospect of
that occurring has prompted the Centre for Childvlta intervene as
amicus curiae in the case. We value the contributiey have made but

they had no cause for concern. It is unthinkakdé tinat should occur.

[100] Such an order was sought by AllPay in itscebf motion but the
case has taken many turns. A new notice of motiaa produced in the

court below in the course of argument in replygloinot intend setting out

B\illenium Waste Management (Pty) Ltd v Chairperebthe Tender Board: Limpopo Provin2608
(2) SA 481 (SCA).

®Moseme Road Construction CC v King Civil EnginegriPontractors (Pty) Ltd®2010 (4) SA 359
(SCA).

“Para 23.
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in full the new order that was sought. In essentia¥ asked for an
order setting aside the contract and ordering SA%&SAvite tenders
again, subject to various directions as to the toyevhich various steps
must occur. It asked for the order setting aside tontract to be
suspended until that process was completed, thécetipn being that

CPS should meanwhile be required to continue payiagrants.

[101] It was said that an order along those linas granted iMillenium
Wastebut that is not correct. In that case a tender heeh unlawfully
disqualified and was not evaluated. What was octeras only that the
tender be evaluated, together with various arraegésmthat would
remain in place until that had been done. How tlarsangements came

about does not appear from the judgment.

[102] The order asked for was produced only indbarse of argument
after all the affidavits had been filed. Neither A nor CPS had an
opportunity to file affidavits in response to thewnclaim. Counsel for
AllPay submitted that a court is constitutionallytizorised, once it has
found conduct to be unlawful, to craft an ordert tisaappropriate to the
circumstances — which is correct — and that thetdmlow ought to have
done so. That court not having done so we weredasiecraft one

ourselves.

[103] This is not a simple contract as was the aaséillenium Wastelt

IS a massive contract with massive implicationsfifbteen million people
and for SASSA and for CPS. The idea that a couenittled to compel
CPS to continue providing services against its wilen its contract
might at any time come to an end is problematitself. That the court

below should have done that — or that we shouldamow — without
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SASSA and CPS having had the opportunity to plactsfbefore the

court on the implications is not tenable.

[104] But even if this court was minded to do sowae were asked to do,
there is a fact that is decisive against it. | hgainted out that in
Millenium Wastenvhat was called for was only the evaluation oérder.
In this case AllPay wants the whole process ta stgain. If there had
indeed been fatal irregularities in the evaluatdrihe bids that was no
ground for SASSA to be ordered to invite new teed@&t most AllPay
might have been entitled to an order that the Ibesevaluated again

without the irregularities.

[105] I think | have by now made it clear that ASSA were to evaluate
the bids absent the alleged irregularities therddcbe no complaint if it
awarded the contract to CPS, for the very readomsarded the contract
in the first place, and no doubt it will do so. Neoint would be served by
ordering it to evaluate the bids if the outcome ldobe the same.
Whichever way one turns in this case the facts aaba escaped: CPS
had a solution that SASSA was entitled to haveAdtiehy did not.

[106] There is no merit in the appeal. The coulbWwewas correct not to
embark upon that hazardous excursion. As it tumrtstize order of the
court below was unnecessary and we should sat# asit that is merely

a matter of form.
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[107] For those reasons

1. The appeal is dismissed with costs.

2. The cross-appeal is upheld with costs. The eradrthe court
below are set aside and substituted with an ordsmisising the
application with costs.

3. Both in this court and in the court below thstsare to include the

costs of three counsel where three counsel weréogeth

R W NUGENT
JUDGE OF APPEAL
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