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DELIVERED: This judgment was handed down electronically by circulation to the
parties’ legal representatives by e-mail and publication on CaseLines. The date and
time for hand-down is deemed to be 16h00 on 15 May 2023.

This is an application for leave to appeal against the judgment and order | made
dated 17 August 2022.

The Applicant brought the application some three and a half months out of time, and

has applied for condonation.

The essence of the explanation given for the delay in bringing the application is that
the Applicant sought advice from new counsel (different from the counsel who had
argued the matter at the trial), and that after preliminary advice from a newly
appointed junior counsel on prospects of success the Applicant was advised to
obtain a copy of the record of proceedings and to seek further advice from senior
counsel before seeking leave to appeal. Mr Louw, who appeared for the Applicant
in this application, 'submitted that these steps had been prudent in the

circumstances.

On the merits of the application, the Applicant’s principal contention is that in
determining the special pleas of mis-joinder in favour of the Respondent the Court
had regard impermissibly to extrinsic evidence regarding the interpretation of the
relevant contracts. Following the same reasoning that the Court adopted in deciding
that Advtech Limited was the Defendant before Court despite its incorrect citation in
the pleadings, the Applicant contends that the Court should have found that the
party to the contracts on which the cause of action was founded was Advtech
Limited.

| do not agree with the Applicant’'s contention. The issue which the Court had to
determine, raised by way of special pleas of mis-joinder, was whether Advtech
Limited was a party to the relevant contracts. Since Advtech Limited was not the

contracting party described in the contracts, the decision about whether or not it was
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in fact the contracting party necessarily required consideration of evidence of the
surrounding circumstances. Evidence was not introduced in an attempt to interpret
the contract, but to determine whether or not Advtech Limited was a party to it. |
have considered the authorities to which Mr Louw referred me, and can find no
support for the proposition that the evidence considered by the Court was

inadmissible.

Mr Louw appeared to accept that the Court could only have determined the special
pleas in the Applicant’s favour (concluding that the true party to the contracts was
indeed Advtech Limited) by having regard to extrinsic evidence. It is unclear what
evidence the Applicant considers should have been permitted for this purpose and

what evidence it regards as inadmissible.

In any event, as pointed out by Mr Van Niekerk, who appeared for the Respondent,
the Applicant had not objected to the introduction of any evidence led at the trial,
and had in fact itself relied on the evidence which it now contends was inadmissible
in advancing its alternative argument that if the Court found that the true contracting
party was not the Respondent this was a case in which corporate personality should
be disregarded applying the principles described in Ex parte Gore & Others NNO
2013 (3) SA 382 (WCC).

In my view the Applicant does not have a reasonable prospect of success on appeal.
In seeking condonation, the Applicant has provided a weak explanation for what is
in the circumstances of an application for leave to appeal a substantial delay. | have
considered the various factors identified by the Constitutional Court in Grootboom v
National Prosecuting Authority & Another 2014 (2) SA 68 (CC) as being relevant to
a decision whether it is in the interests of justice to grant condonation. On balance,
weighing these factors, and taking into account in particular the weak explanation
for the delay and the Applicant’s poor prospects of success, this is a matter in which

condonation should in my view be refused.



[9] | make the following order —

The application for condonation is dismissed, with costs.
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