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ORDER

On appeal from: South Gauteng High Court, Johannesburg (Kgomo J
sitting as court of first instance):

1 The appeal is dismissed save for paragraphs .16&ml 166.4.2 of the
order of the court a quo which are set aside amdaced with the
following:

‘1 The first respondent (Eskom) is ordered to phg tosts of the
application including the costs of two counsel.’

2 No order is made as to costs on appeal.

JUDGMENT

MTHIYANE DP (MHLANTLA AND PETSE JJA CONCURRING):

[1] This appeal arises from a successful applicaby the first and
second respondents (Media 24) against the appel@ailiton) in the

South Gauteng High Court (Kgomo J) in terms of Bremotion of

Access to Information Act 2 of 2000 (PAIA). Medid had made a
request to Eskom Holdings Limited (Eskom), thedhiespondent, for
information concerning two contracts concluded migirthe 1990’s that
Eskom has with Billiton, for the supply of electtjcto two smelters that
produce aluminium. These smelters are the Hillsitlelters of Richards
Bay and Mozal smelter of Maputo, Mozambique bothvbich belong to

the Billiton group of companies. In terms of thesmtracts Mozal is



entitled to receive electricity from the 1990’s iurWlarch 2026 and
Hillside, until 2028, at a lower rate than the sl tariff.

[2] In terms of the Constitution everyone has tigihtr of access to any
information held by the StatePAlA is national legislation contemplated
in s 32(2) of the Constitution that was introdudedgive effect to the
right of access to information. Section 11&))and(b) of PAIA provides:

'11 Right of accessto records of public bodies

(1) A requester must be given access to a recoadooblic body H-

(a) that requester complies with all the procedurabir@ments in this Act relating to
a request for access to that record; and

(b) access to that record is not refused in terms pigaound for refusal contemplated
in Chapter 4 of this Part.’

The information sought by Media 24 is in the posgss of Eskom, a
‘public body’ mentioned in s 11(1) of PAIA. Because information is
In the possession of a public body, Media 24 is mguired to give
reasons why the information is sought. The positimuld be otherwise
if the information relating to the two contracts svan Billiton’s

possession. In that event Media 24 would have lmadghbw that it

requires the information for the exercise or pridtecof its rights®

[3] Although Media 24 was not obliged to give iteasons for
requesting the information, given that such infaiorais in the hands of
a public body, they can be readily deduced fromekient of the public
interest generated by the subject matter of these dontracts. The
contracts relate, after all, to the supply of eleity by Eskom and the

problems experienced by it.

! See s 32(1}) of the Constitution.

2 Chapter 4 sets out various grounds for refusahamfess to records which are not relevant to the
determination of this matter. As will become clealater in the judgment access to information
relating to the two contracts was refused on theishat ss 36(1p) and 37(1(a) of PAIA.

3 Section 32(1(p) of the Constitution.



[4] To all intents and purposes Eskom is the sobeiger of electricity
in this country. The two smelters, Hillside and Mbhzonsume 5.68 per
cent of Eskom’s total base load electricity capadit 2008 the electricity
supply was repeatedly interrupted and the countas \afflicted by
regular power outages. Eskom was unable to susdaiconsistent
electricity supply and was obliged to resort todichedding. Its lack of
capacity was compounded by the unhealthy finarstiaation in which it
found itself, as reflected in its financial statensefor the year ended 31
March 2009. According to its financial statemerusthe year ended 31
March 2009, Eskom incurred an operating loss of2R@ijlion. In
addition in that same year of its financial statetagEskom reflected a
further loss (on embedded derivatives) of R9,5duill

[5] The deponent to Media 24’s founding affidiyviverred that ‘the
operating loss of R3,2 billion is an actual lossdmdy Eskom in the
financial year concerned’ and stated further tijag[loss of R9,5 billion
on embedded derivatives represents the assessmeBskom of the
likely losses that it will incur due to exposure démbedded derivatives
over future years’. Media 24 is of the view tha¢ #mbedded derivatives

arise entirely out of the contracts that Eskomwidis Billiton.

[6] In its answering affidavit Billiton, throughstdeponent,did not
deny that Eskom suffered an operating loss of &&® billion. Billiton
accepted Eskom'’s financial statements for the gaded 31 March 2009
and averred that they spoke for themselves. Asrtibedded derivatives’,
again the loss was not denied but the deponenteavénat the ‘loss’ in

respect of embedded derivatives did not arise \sdftem the contracts.

* Jan George de Lange.
® Johanna Smit dated 14 May 2010.



The deponent then went on to disclose that thecteffé the pricing
formula stipulated in the contract was simply thia¢ price paid by
Billiton for electricity in terms of the contractas lower than the standard
tariff. Billiton then argued that from ‘an accoumdi perspective’, the
contracts were ‘not loss making’ and were contriigitowards Eskom’s
operating profits, albeit at smaller margins thaight have otherwise

been the case.

[7] The situation in which Eskom found itself andet perceived
relationship between these contracts and the prableEskom
experienced gave rise to considerable public istevehich culminated in
parliamentary debates, where the appropriatenetisesé contracts was
guestioned. Other factors that bothered the pubjcesentatives and the
public were, according to Billiton:

(@) The gross disparities between the amounts (idordinary
consumers for electricity;

(b) The effect of these contracts on the substalisses incurred by
Eskom;

(c) The effect of the contracts on the substatsiadf increases, imposed
at Eskom’s request, on the ordinary South Africanscimers; and

(d) The relationship between the present contranots power outages

suffered by the public in South Africa since 2008.

[8] Against this backdrop and the heightened puinlierest regarding
these two contracts, Media 24, seeking to inforenSbuth African public
on the issue, submitted a request for access tonmattion in terms of
PAIA to Eskom on 30 June 2009. In that requesbutght the following

documents



‘25.1 The bulk purchase agreement for the supplglettricity by Eskom to the
Hillside Aluminium Smelter in Richards Bay;

25.2 The bulk purchase agreement for the suppéfeztricity by Eskom to the Mozal
Aluminium Smelter in Maputo;

25.3 The total and final invoices containing theoamts due by Billiton to Eskom in

respect of the electricity for the smelters foreaigd of three years.’

[9] On 29 July 2009 Eskom refused the request, radug various
grounds for its refusal. For purposes of this judgimt is not necessary

to discuss these grounds.

[10] Media 24 did not pursue Eskom’s refusal ofttequest. It averred
that, notwithstanding, it considered Eskom’s refueabe unlawful and
incorrect. It took the view that it would be moeppropriate and prudent’

to submit a ‘narrower and more specific’ requestiriformation.

[11] This it did on 18 September 2009, and in tlaguest Media 24
sought:

‘1. All and any documents, or relevant extractslotuments, evidencing the formula
for and/or manner of the determination of the pfimethe supply of electricity by
Eskom Holdings Limited or its affiliates to:

a. BHP Billiton Plc or any of its affiliates or Hside Aluminium Limited for the
operation of the Hillside Aluminium Smelter in Rarlds Bay, South Africa;

and

b. BHP Billiton Plc or any of its affiliates or Mambique Transmission Company
SARL or Mozal SARL for the operation of the Mozaufinium Smelter in Maputo,
Mozambique.

2. All and any documents, or relevant extractsafusinents, evidencing the identities
of all signatories to all written agreements betwé&skom Holdings Limited or its
affiliates and any other party, for the supply lefcgricity to:

a. BHP Billiton Plc or any of its affiliates or HBlde Aluminium Limited for the

operation of the Hillside Aluminium Smelter in Rarlds Bay, South Africa;



and

b. BHP Billiton Plc or any of its affiliates or Mambique Transmission Company
SARL or Mozal SARL for the operation of the Mozaufinium Smelter in Maputo,
Mozambique.

3. All and any documents or relevant extracts afutieents, evidencing the date of
commencement and date of termination of all writkgmeements between Eskom
Holdings Limited or its affiliates and any othertyafor the supply of electricity to:

a. BHP Billiton Plc or any of its affiliates or HBlde Aluminium Limited for the
operation of the Hillside Aluminium Smelter in Rardls Bay, South Africa;

and

b. BHP Billiton Plc or any of its affiliates or Mambique Transmission Company
SARL or Mozal SARL for the operation of the Mozaufinium Smelter in Maputo,

Mozambique.’

[12] On 20 October 2009, Media 24 received a respdrom Eskom to
the effect that Eskom had decided to extend thimghén which to reply

to its request for access to information.

[13] By letter dated 13 November 2009, Eskom comigated its
decision to Media 24 acceding to some of its infaiion and refusing

access in other aspects. The relevant portioneoletiter reads as follows:
‘SECTION A: GRANTING ACCESS

Upon consideration of your request for access fiarimation on behalf of Media 24
(trading as Sake24), we have decided to grant atcodke following record(s):

1. Identities of all signatories

1.1 The signatories to the electricity supply agreet for Hillside are Eskom
Holdings Limited and Hillside Aluminium Limited.

1.2 The signatories to the electricity supply agrest for Mozal are Eskom Holdings
Limited, Mozambique Transmission Company (Motracd}lectricidade de

Mocambique E.P and Swaziland Electricity Company.

SECTION B: REFUSAL



Upon consideration of your request for access farnmation, on behalf of Media 24
(trading as Sake 24), we believe that access ttotlosving records should be refused
on the ground set out below:

1. The formula for and/or manner of the determorabf the price for the supply of
electricity

1.1 Having applied our mind, upon consideratioryair request, and after been (sic)
declined on consent to release the informationp&swill not disclose:

1.1.1 any documents or relevant extracts of theumhents relating to the formula
and/or manner of the price determination for thepbpof electricity for the operation
of Hillside on the grounds set out in sections J@)land (c) and 37(1)(a) of the
Promotion of Access to Information Act No 2 of 20@lge Act); and

1.1.2 any documents or relevant extracts of theumhents relating to the formula
and/or manner of the price determination for thepbpof electricity for the operation
of Mozal on the grounds set out in sections 36{1%ihd (c) and 37(1)(a) of the
Promotion of Access to Information Act No 2 of 2Q@ie Act).

1.2 The requested documents or the relevant egttiaeteof contain both general and
specific commercial, financial and technical infation of a highly confidential
nature belonging to the BHP Billiton Group, thedttisure of which will cause
significant harm to the commercial and financiaemest of the BHP Billiton Group.
The BHP Billiton Group believes that the disclosafesuch confidential information
will put the BHP Billiton Group at a disadvantagpeits contractual negotiations both
in South Africa and Mozambique and prejudice it@mmercial competition.

1.3 Should Eskom disclose the documents or releeatracts of the documents
relating to the formula and/or manner of the puetermination, Eskom will be in
breach of a duty of confidence owed to either Ikdils Aluminium Limited or
Motraco.

2. The date of commencement and date of terminafiaf written agreements

2.1 Having applied our mind, upon consideratiolyadr request, and after been (sic)
declined consent to release the information, Eskaimot disclose:

2.1.1 any documents or extracts of documents ewidgnthe commencement and
termination dates of written agreements for thepupf electricity for the operation
of Hillside on the grounds set out in sections J@)land (c) and 37(1)(a) of the

Promotion of Access to Information Act No 2 of 20@i®e Act); and



2.1.2 any documents or extracts of documents ewidgnthe commencement and
termination dates of written agreements for thepsupf electricity for the operation
of Mozal on the grounds set out in sections 36{1%ihd (c) and 37(1)(a) of the
Promotion of Access to Information Act No 2 of 20@ite Act)

2.2 The requested documents or the relevant egttlaeteof contain both general and
specific commercial, financial and technical infation of a highly confidential
nature belonging to the BHP Billiton Group, the atisure of which will cause
significant harm to the commercial and financiaemest of the BHP Billiton Group.
The BHP Billiton Group believes that the disclosafesuch confidential information
will put the BHP Billiton Group at a disadvantageiis contractual negotiations and
prejudice it in commercial competition.

2.3 Should Eskom disclose the requested informatskom will be in breach of a

duty of confidence owed to Hillside Aluminium Lired or Motraco.’

[14] Media 24's second request concerned the fafigwparts of the
agreement:

* The pricing formulae;

* The signatories to the agreements; and

« The date of commencement and dates of terminatiornthe

agreements.

[15] It was as a result of Eskom’s refusal that Me24 launched the
application in the high court. Eskom elected tadalthe decision of the
court. In this court, Billiton no longer contendat there was any lawful
basis for refusing the request in respect of theatures and the dates of
commencement and termination of the contracts. iBe8ps, however, it
refuses to provide the information concerned byimgl on a point in

limine to the effect that Media 24’s second request out of time.
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[16] In respect of the pricing formulae, Billitomlsmits that the request
was lawfully refused in the light of ss 36()(36(1)€) and 37(1)4) of
PAIA. Media 24 joins issue with Billiton in this gard. First, it asserts
that none of the grounds of refusal relied on bilitBn justified the
refusal of the request under PAIA. Second, if afythe grounds of
refusal had been established, the information bkalll to be provided
pursuant to the ‘mandatory disclosure in the puiolierest’ right in s 46
of PAIA. Third, it advances certain interpretatiarfss 37(1)4) and the
public interest override provision in s 46 of PAIW. the view | take of
the matter, it is not necessary to deal with theosd and third

contentions of Media 24.

[17] The appeal, which is before this court with ikave, raises four
iIssues. The first is the point in limine taken biyli®n. Billiton averred
that Media 24’s second request was out of time @mdequently it was
precluded from asserting its right of access tormgation under PAIA.
The second relates to the grounds of refusal peetf the request in so
far as it relates to the disclosure of the signesaio the two contracts and
the dates of commencement and the dates of teiomnaft the contracts.
The third is the public interest issue. The fowatidl final issue pertains to

the constitutional challenge.

[18] It follows that if the point in limine is deded in favour of Billiton,
that would dispose of the matter entirely. If nbyt the arguments
advanced by Media 24 in respect of ss 3®)186(1)€) and 37(1)4) are
upheld, it is unnecessary to traverse the issuasng to the s 46 public
interest override provisions and the constitutiactedllenge. | turn to the

Issues and propose to deal with them in turn.
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Point In Limine

[19] In the appeal before us, Billiton persistedtspoint in limine. It

argued that the application to the high court veasithed on 18 March
2010, which is more than 180 days after the refag#he initial request
on 29 July 2009. It contended that the applicat\@s out of time and
that Media 24 is accordingly time barred. In itsntuMedia 24 averred
that at the time the application was launched tB8 dlays had not
expired. It argued that the second request wasedfin November 2009
and consequently when the application was launanédiarch 2010, the
180 days had not expired.

[20] The dispute between the parties revolves atoumether the
second request and the first request is one andaime request. If it is,
then it is indeed hit by the 180-day deadline. Beanmer v Minister for
Social Developmer2009 (6) SA 323 (CC) para 46. If not, Media 24 is
not precluded from asserting its right of accessfiarmation in terms of
PAIA.

[21] The resolution of the above question is auactssue and entails
examining the contents of both requests. In reg@aithe contents of the
two requests there is, in my view, a marked diffeee In the first request

Media 24 sought the documents, referred to in Baabove:

‘25.1 The bulk purchase agreement for the supplelettricity by Eskom to the
Hillside Aluminium Smelter in Richards Bay;

25.2 The bulk purchase agreement for the suppdjeatricity by Eskom to the Mozal
Aluminium Smelter in Maputo;

25.3 The total and final invoices containing theoamts due by Billiton to Eskom in
respect of the electricity for the smelters foreaigd of three years.’

The second request refers only to the pricing foasuthe signatories to

the agreements and the dates of commencement saslafadermination
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of the contracts. In my view the two requests atetime same. | therefore
conclude that Media 24 was not out of time and atingly the point in

limine falls to be dismissed.

[22] | now turn to Billiton’s refusal of access itdformation based on ss
36(1)), 36(1)€) and 37(1)4) of PAIA. The first two provisions provide
for the mandatory protection of commercial inforioatof a third party.
The third - s 37(1H) - refers to mandatory protection of certain
confidential information and protection of otheméidential information
of a third party. While Eskom abides the decisiérih@ court, it is not
prepared to disclose information in its possessmating to the two
contracts. If such a disclosure occurs it will legadthe consequences

contemplated in the above sections.

[23] Interms of s 36(1) the information officer @jpublic body (such as
Eskom) is obliged to refuse a request for access record of the body
(here, information relating to the contracts) i€ thecord contains b

financial, commercial, scientific or technical infieation, other than trade

secrets of a third party, the disclosure of whiahuld be likely to cause

harm to the commercial or financial interest of thatrtpa(emphasis

added); or ‘€) information supplied in confidenday a third party the

disclosure of whichwould be reasonably expected’ (emphasis added) —

‘(c¢)(1) to place that party at a commercial disadvgeatan contractual or
other negotiations’; or ¢)(ii) to prejudice that party in commercial

competition.’

[24] In s 37(1)&), a public body is obliged to refuse a requestfaress
to a record of the body if such disclosuveuld constitute an action for

breach of a duty of confidence owed to a thirdypétnphasis added).
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[25] The information that Billiton seeks to proteffom disclosure
relates that relating to the ‘pricing formulae’. dontends that if this
information is supplied to Media 24 it will fall to the hands of its
competitors and consequently cause Haonit as contemplated in ss
36(1)b) and €) of PAIA. As | understand the law, a party relying
these provisions must provide a basis to substentis reliance. (See
President of the Republic of South Africa v M & @d Limited2012
(2) SA 50 (CC) para 15. A party who relies on thps®risions to refuse
access to information has a burden of establistmaghe or she or it will
suffer harm as contemplated in ss 3a{Lgnd €). The party upon whom
the burden lies, in this case, Billiton, must adgd@wvidence that harm
‘will and might’ happen if Eskom parts with or pides access to
information in its possession relating to the caciis. The burden lies

with the holder of the information and not with teguestef.

[26] In Transnetthis court explained the degree of proof thaetpurred

as follows:

‘42] It follows that the difference betwedh) and(c) of s 36(1) is to be measured
not by degrees of probability. Both involve a résthiat is probable, objectively
considered. The difference, in my view, is to beaswed rather by degrees of
expectation. In(b), that which is likely is something which is indeexpected. This
necessarily includes, at least that whwebuld reasonably be expected. By contrast,
(c) speaks of that whichcbuld reasonably be expected”. The results specifie@)in
are therefore consequences (i) that could be exgppeads probable (ii) if reasonable

grounds exist for that expectatich.’

[27] In the high court, Kgomo J noted that Billiterstance ‘rests’ on

the premise that the pricing information requested ordinarily

® Transnet Ltd & another v SA Metal Machinery Co jRityd 2006 (6) SA 285 (SCA) para 41.
"President of the Republic of South Africa v M &@&dia Limited2012 (2) SA 50 (CC) para 15.
8 Supra note 6 para 42.
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unavailable to its competitors. Billiton fears thigt disclosure will harm
its financial and commercial interests by informimmgher industry
participants of the production costs of the smsltirconcludes therefore
that that is the reason why all aluminium producggorously protect
information relating to their electricity costs. @kame line of argument
was pursued by Billiton in the appeal before ust & pointed out by
counsel for Media 24, the papers demonstrate blgaptemise on which
this argument is based is false or at the veryt,leasbstantially
overstated. The record shows, however, that thernrdtion Billiton
seeks to withhold is not currently unavailable tditBn’'s competitors.
There is a significant amount of information abeléctricity and other
costs of aluminium that is readily available togbavho can afford to pay
for it. Media 24 put up a brochure by a companyecaBrook Hunt,
which is dedicated to providing specific and coundlly updated
information about costs of aluminium smelters. Tosts of purchasing
this information from Brook Hunt would be approximay R200 000—
an amount well beyond the means of an average Jdutdan consumer
of electricity supplied by Eskom, and consumersoutedly have a
public interest in the information in the handskskom, which affects

the payment and consumption of electricity suppligdEskom.

[28] Inthe circumstances, if the information oétkind described above
is already in the public domain, as Media 24 hasafestrated, | do not
see how giving access to it would result in thecemed harm to Billiton.
The harm relied on by Billiton is not of the kingat would be ‘likely’ to
occur or ‘reasonably’ be expected to occur. (Seansnetpara 42.)
Besides Billiton has already admitted that in teohthe pricing formula,

it pays less for electricity than the standardttari
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[29] As to whether the information is protectednfralisclosure under s
36(1)c), it is my view that the stance adopted by Billites without
merit. The information requested by Media 24 is riaformation
supplied in confidence’ as the section requiredlitéh concluded an
agreement with the State entity and the specifforimation sought
constitutes a term in an agreement with the Statiéyelt is significant
that Billiton makes no effort in its heads of arg@nmhto explain how s
36(1)() is applicable.

[30] Turning to s 37(1H) of PAIA, a public body such as Eskom is
obliged to refuse access ‘if the disclosure ofr@rd would constitute
an action for breach of a duty of confidence owed third party in terms
of an agreement’. Eskom is on record as statingthi@e is no express
provision in either of the contracts that imposetuty of confidentiality
in relation to the provisions of the contractsrdties on its ‘general’
practice of not disclosing such information andhtineakes reference to a
confidentiality agreement signed between Eskomisid#é and Billiton.
However Billiton appears to accept that the agredroencerned applies
only to the supply of electricity to another siBalliton relies squarely on
a statement, in its affidavit, that the ‘partieshamimously and
continuously accepted that they owe each othempmecal duties of
confidentiality, not to disclose any commercialoperationally sensitive

or confidential information arising from those agmeents.

[31] | agree with counsel for Media 24 that this imsufficient to
‘constitute an action for breach of a duty of cdefice’ as contemplated
in s 37(1)&) in the event of a disclosure of the records sbbghMedia
24. There is no reference in any of the agreemémta term to

substantiate the ‘general practice referred to aboin my view s
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37(1)@) is inapplicable and does not avail Billiton is @ttempt to avoid
disclosure of the information sought by Media 24 terms of the

provisions of PAIA.

[32] In the event of the appeal being dismissedh boaunsel were
agreed that this is not a case in which the unsséakeparty, in the event
of it being Billiton, should be ordered to pay ®dh the result the appeal

is dismissed. There will be no order as to costs.

[33] The final issue is costs in the high courtk&s persisted in its
refusal to disclose the information sought. Itsrsm®li advanced argument
opposing the application notwithstanding its derisito abide the
decision of the court. The high court, however, ated Billiton with the
costs of suit and merely ordered Eskom to pay agst® the filing of its
answering affidavit. In this court, both partiedsutted that the high
court ought to have ordered the State entitiesyospich costs. | agree.

[34] In the result the following order is made:

1 The appeal is dismissed save for paragraphs .16&ml 166.4.2 of the
order of the court a quo which are set aside amdaced with the
following:

‘1 The first respondent (Eskom) is ordered to phg tosts of the
application including the costs of two counsel.’

2 No order is made as to costs on appeal.

K K MTHIYANE
DEPUTY PRESIDENT
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CLOETE JA (LEACH JA CONCURRING):

[35] | have had the advantage of reading the judgnoé the learned
Deputy President. | regret that (save for the alien to the costs order
made by the high court) | cannot concur in the esscof reasoning
followed, the conclusion reached or the order madeny view the point
in limine taken by Billiton is decisive; Billtonh®uld in any event

succeed on the merits; and the appeal should beeal

[36] Section 78(2) of PAIA provides that a requestéch as Media 24
has 30 days to apply to a court for the sort oefat seeks in these
proceedings. The reported judgment of the Constitat Court in
Brimmer v Minister for Social Developme2®09 (6) SA 323 (CC)

reflects that the court ordered, inter alia, that:

‘(e) The words “within 30 days” in s 78(2) of the Prdma of Access to
Information Act 2 of 2000 are declared to be indstent with ss 32 and 34 of the
Constitution and s 78(2) is declared to be invedidthat reason.

) The declaration of invalidity made in pge aboveis suspended for a period
of 18 months from the date of this order [13 Aug2@09] to enable Parliament to
enact legislation to correct the inconsistency Wheas resulted in the declaration of
invalidity.

(9) Pending the enactment of legislation by Parlianoerthe expiry of the period
referred to in paraf) above, whichever occurs first, the words “witldi6 days” in

s 78(2) of the Promotion of Access to Informatioct & of 2000 shall be replaced by
the words “within 180 days from the date when tbguester receives notice of the
decision on internal appeal”.

(h) Pending the enactment of legislation by Parlianoerthe expiry of the period
referred to in pard) above, whichever occurs first, a court consideangpplication
contemplated in s 78(1) of the Promotion of Accessnformation Act 2 of 2000
shall have the power to extend or condone non-cam® with the period of 180

days referred to in pafg) above.’
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| have obtained a copy of the judgment filed at @mnstitutional Court
and it appears from p 47 thereof that péya of the order does not
contain the words ‘on internal appeal’. It wouldther appear from the
judgment itself that the reference to ‘s 78(1) para(h) of the order
should have been, or should have included, a mter#éo ‘s 78(2)' and
the appeal was argued by both sides on that bRarsiament did not
enact the legislation contemplated in the ordethiwitthe period of

suspension laid down in paffa of the order and has not done so since.

[37] The first request by Media 24 to Eskom was enad 30 June 2009
and it was refused on 29 July of the same year.filhand exact terms

of the request were for:

‘a) The terms and Conditions (ie “The Bulk Purchasgreement”) between
Eskom Holdings and its affiliates, and Gencor/Afusa the supply of electricity by
Eskom Holdings and its affiliates, to Alusaf, afilate of BHP Billiton plc, formerly
Gencor, for the operation of the Hillside aluminiwmelter in Richards Bay, South
Africa.

b) The Terms and Conditions (ie “The Bulk Purchagesement”) for the supply
of electricity by Eskom Holdings to Mozal, an a#ile of BHP Billiton plc, for the
operation of the Mozal aluminium smelter in Mapuitmzambique.

C) The total and final invoices containing the katad final amounts due by BHP
Billiton plc or its affiliates for the supply of ettricity to the said Hillside aluminium
smelter and the Mozal aluminium smelter for thafficial years ending March 2007,

March 2008 and March 2009.’
Shorn of verbiage, Media 24 wanted access to tmdracis between

Eskom and Billiton for the supply of electricity érthe invoices in

respect thereof for three years.

[38] The second request was made on 18 Septemiodr &t refused
some two months later on 30 November. The terntBisfrequest are set

out in para 11 of the judgment of the Deputy Prasid What was
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requested was the pricing formula in the contrdotsthe supply of
electricity by Eskom to Billiton together with thguration of, and the
identity of the signatories to, the contracts.

[39] The reason for the second request, precedesbimg background,

Is given in Media 24’s founding affidavit as follew
'On 30 June 2009, | submitted a request for actesgormation in terms of PAIA to
Eskom. | refer to this as the “initial request’sttess that this initial request is not the
subject of the present application and | mentiosintply by way of background. A
copy of the initial request is attached . . . .that request | sought the following
documents:
1 The bulk purchase agreement for the supply doftiedgty by Eskom to the
Hillside Aluminium Smelter in Richards Bay;
2 The bulk purchase agreement for the supply afteddy by Eskom to the
Mozal Aluminium Smelter in Maputo;
3 The total and final invoices containing the amsufue by Billiton to Eskom
in respect of the electricity for the smeltersdqueriod of three years.
On 29 July 2009, Eskom refused this initial requéstcopy of its letter
refusing the request is attached . . . . It retirc variety of grounds for its refusal.
Notwithstanding the fact that | and the second iappt considered Eskom’s
refusal to be unlawful and incorrect, we ultimatébpk the view that it would be
more appropriate and prudent for a narrower andemgpecific request for
information to be filed. Accordingly, we did not rgue any review in respect of

Eskom’s decision in relation to the initial request

[40] Billiton dealt with these allegations in thesavering affidavit as

follows:
‘I deny that, properly analysed, the initial requisnot the subject of the present
application.

On a perusal of the two request documents, itagardhat the only difference
is in the wording used to describe the record sbbghMedia 24]. That difference
however is illusionary- what is sought in [the second request] is insdpanaart of
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and included in [the first request]. Put differgntthe first request] sought all the
terms of [the electricity supply agreements] wijtlee second request] seeks some,
but not all of, those self same terms.

In the circumstances | respectfully submit that éipglication is out of time

and should be dismissed on that basis alone.’

[41] Media 24 in the replying affidavit in turn ended as follows:

'I deny the contents of this paragraph. [Media Rdjsist[s] in their view that the first
request is not the subject of the present appticatAs is explained in . . . the
founding affidavit, [Media 24] took the view thatwould be more appropriate and
prudent for a narrower and more specific requestrimrmation to be filed than the

first request. Accordingly the second request wasvd up and filed.’

[42] An analysis of the terms of the first and setoequests shows that
despite different wording, all of the informatioequested in terms of the
second request, and more particularly that reqdesteparagraph 1
thereof (which, | emphasize, is the only informatiwith which this
appeal is concerned), was also requested in tefntiseofirst request.
Counsel representing Media 24 specifically and emdly conceded in
oral argument that this was so; to use counsel'st @hrase, ‘the
signatures, duration and pricing formula were emddaby the first

request’.

[43] Media 24 was only entitled to obtain the inf@tion refused if it
brought court proceedings to compel the furnishaigghe documents
within 180 days of the refusal. The refusal was wamicated on 29 July
2009. The court proceedings culminating in thisesbpvere commenced
more than 180 days later, on 18 March 2010. Thexe mo application
for condonation as contemplated in p&nd of the order inBrimmer

That to my mind is the end of the matter.
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[44] | wish to emphasise that the second requestatabe categorized
as a new or a different request. The documentsestegd were more
limited than the documents requested in the fiesjuest— but it is
common cause that they were covered by the ficgtast. That being so,
refusal of the documents sought in the first rejoésecessity entailed
refusal of the documents sought in the second stquiéhe greater
includes the lesser. And the lesser must be takéave been refused not
only as a matter of plain logic, but also becaut¢he provisions of
s 28(1) of PAIA which provides:

‘(1) If a request for access is made to a recordagbublic body containing
information which may or must be refused in terrhamy provision of Chapter 4 of
this Part, every part of the record which

@ does not contain; and

(b) can reasonably be severed from any part thatow)t

any such information must, despite any other prowisf this Act, be disclosed.’

[45] What Media 24 should have done, if it consaikethat it required
only part of the documents that it had requesteterms of the first
request, was to limit the application to compehot make another but
limited request. If the position were otherwisewiuld defeat the time
limit which the Constitutional Court laid down iBrimmer— for a

requester could then make a series of requestdgressively narrower
categories or portions of documents, and therebtaimbsuccessive
periods of 180 days in respect of each request. Wibald be manifestly

absurd.

[46] The fact that Eskom treated the second reqagstn independent
request cannot redound to the disadvantage ofgpellants or serve to
circumvent the provisions of PAIA. Media 24’s coahselied on the

following dictum in Millennium Waste Management (Pty) Ltd v
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Chairperson, Tender Board: Limpopo Provin2@08 (2) SA 481 (SCA)
para 17:

‘Moreover, our law permits condonation of non-compte with peremptory
requirements in cases where condonation is nompeatible with public interest and
if such condonation is granted by the body in whomseefit the provision was enacted

(The principle is discussed in more detaibiA Eagle Insurance Co Ltd v
Bavumal985 (3) SA 42 (A) at 49G-50D.) The argument wed Eskom
had by its conduct tacitly waived compliance wille t180-day period.
But the time period was not enacted solely for libaefit of the public
body (in the present matter, Eskom) but also ferliknefit of the third
party (in the present matter, Billiton) so thatafthe lapse of the period,
the third party could legitimately assume the darigehave passed and
regulate its affairs on that basis, without havthgreafter again (and
possibly repeatedly) to seek, in terms of chapteif PAIA, to prevent
disclosure of information that had already beemuusedl by the public
body.

[47] The objects of the Act are spelt out in s @danclude the

following:

‘(a) to give effect to the constitutional right of ass te-

0] any information held by the State; and

(i) any information that is held by another persamd that is required for the
exercise or protection of any rights;

(b) to give effect to that right

(1) subject to justifiable limitationsincluding, but not limited to, limitations
aimed at the reasonable protection of privacy, cemsral confidentiality and

effective, efficient and good governance . . Emphasis added.)

One of the limitations is the time period for cortipg the furnishing of
the information sought by court proceedings. By iadinmgg the period of

the time limit in PAIA, the Constitutional Court Brimmernecessarily
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recognised the constitutionality of this very psien as amended. |
repeat that in this matter there was no applicdvorrondonation. Media
24’s attitude therefore amounts to this: We have brought ourselves
within the constitutionally justifiable parametdesd down in PAIA for

compelling information that has been refused; weé&anao excuse for

that; but we want the information anyway.

[48] | am perfectly conscious of the public deb#iat surrounds the
provision of electricity by Eskom to Billiton. Isialready known that
Eskom supplies about six per cent of the elecyriggénerated by it to
Billiton, and at a rebated rate. It is not neces$arconsider what access
to the precise manner of determination of the ppa& by Billiton to
Eskom for electricity would contribute to that debaA refusal to allow
access to that information is not to stifle theatebbut rather to enforce
a specific requirement of a statute that (I sayagetin) the Constitutional
Court has held passes constitutional muster (omemded) , and thereby

to uphold the rule of law.

[49] Although it is strictly speaking unnecessapr ime to do so, |
would briefly record my respectful disagreement hwihe majority
judgment on the merits as well. No argument wakess$ed to this court

based on s 35(1g) and it can therefore be ignored.

[50] So far as s 36() is concerned, the brochure produced by Brook
Hunt refers to ‘details of power source and energsts variables’ and
‘comprehensive cost leagues and graphs showingritsisind forecast
costs . . . to allow clients to assess change ststand the spreadsheet
annexed to the Deutsche Bank report entitled ‘Alhuom: Where is fair

value?’ (also annexed to the replying affidavityes as its source of



24

information ‘Brook Hunt, DB estimates’. That indeisdvhat Brook Hunt
produces- information on whiclestimatesan be based. That is a far cry
from the precise manner in which the cost of eleitgrfrom Eskom paid
by Billiton has in the past been and will in théulie be calculated, which
Is the information Media 24 seeks. Nor do | beli¢hat Media 24 can
remotely be said to have rebutted the detailednaoiivated evidence of
Dr Von Szczepanski of Billiton that in the alumimubusiness globally,
the prices paid for inter alia electricity are asdly guarded secret
because otherwise the producer would be at a sesvengpetitive
disadvantage. The very fact that Brook Hunt produegtimates of such
prices (and it is not the only company that doesthat it sells at a
considerable cost, bears out this statement andtegg@ny conclusion

that the prices are ‘in the public domain’.

[51] In any event, these being motion proceedimilifon’s evidence
must be accepted®resident of the Republic of South Africa v M & G
Media Ltd2011 (2) SA 1 (SCA) paras 13 and 14. The ruleiap@qually
to the situation where the onus is on the respdndercasu, Billiton, as
this court has repeatedly said in at least 15 tedgudgments spanning
the last quarter of a century starting withNgqumba v Staatspresident
Damons NO v Staatspresidedboste v Staatspresidet®88 (4) SA 224
(A), and continuing, most recently, witresident of the RSAv M & G
Media Ltd that was decided in the context of PAIA and isrefme
directly in point. The rule is dictated not by tineidence of the onus but
by the nature of the proceedings the applicantasu, Media 24, has
chosen to institute. Therefore whilst | accept, pménted out by the
Deputy President in para 26 of his judgment, thpady who relies on
s 36(1)b) of PAIA has a burden of establishing that it wiliffer harm as

contemplated in the section; and whilst | also pttiee degree of proof
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required as set out by the Deputy President in @@raf his judgment,
the position is this: in the event of a conflict fact (and save in
exceptional circumstances as mentioneBresident of the RSAvM & G
Media Ltd para 13, that are not present here) the questiogther

Billiton has discharged the onus must be decidetheriacts put forward
by it. It has manifestly discharged the evidentialrden to allege
sufficient facts that will justify refusal of thenformation sought by
Media 24, as required Bresident of the RSA v M & G Media |fthra

14; and as Media 24 did not seek a reference tieage or to trial on this

(or any other) point, the veracity of Billiton’s ieence must be accepted.

[52] So far as s 37(13) is concerned, the requirements of that section
were in my view satisfied by the following eviden&skom said:
‘Eskom owes a duty of confidentiality to its custosnén relation to information
concerning the contractual arrangements between.'the
Billiton said:
‘The parties unanimously and continuously accept th respect of the [electricity
supply agreements] they owe each other reciprogtiésl of confidentiality, not to
disclose any commercially or operationally sensitior confidential information
arising from those agreements. More particularlgkdin has since inception of the
agreements acknowledged that, particularly theimqgidnformation is extremely
sensitive and confidential and that disclosuregbewould be severely detrimental to
Billiton.

Eskom has at all times been aware that all alwmirproducers protect, as far
as possible, information as to their electricitystso This practice applies to all
aluminium producers, across the globe and has slof@ decades.’

This evidence was met in each case by Media 24 avithld denial in the
replying affidavit. There was accordingly no geraudispute of fact and |
repeat that these are motion proceedings. Theipkenin Plascon-Evans
Paints Ltd v Van Riebeeck Paints (Pty) L&B4 (3) SA 623 (A) at 634I-
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635C is therefore applicable ar€ there being no suggestion that the
evidence of the appellants is inherently not credlibr so far-fetched or
clearly untenable that the court would be justifiedejecting it merely
on the papers- that evidence must be acceptdesident of the Republic
of South Africav M & G Media Ligbara 13.

[53] For these reasons | would allow the appeal atetr the order of
the court a quo to read:

‘The application is dismissed’.

T D CLOETE
JUDGE OF APPEAL

PETSE JA (MHLANTLA JA CONCURRING):

[54] | have had the advantage of reading the juddgseof my

colleagues, Mthiyane DP and Cloete JA. | respdytfajree with the
order proposed by the learned Deputy Presidenhandeasoning. | am,
however, with equal respect, unable to agree witteethe reasoning or

the conclusion reached by Cloete JA.

[55] Regrettably | have found it necessary to agdomin observation in
relation to the point in limine. The difference time approaches of my
colleagues seems to me to lie in their interpretatf the content of the
first and second requests by Media 24 to Eskom noad80 June 2009
and 18 September 2009 respectively.
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[56] My colleague Cloete JA is of the view thatc@nthe information
required in terms of the second request was emibiagcehe first request
it would defeat the time limit which the Constitutal Court laid down in
Brummer ‘for a requester to then make a series of requésts
progressively narrower categories or portions afutieents, and thereby

obtain successive periods of 180 days in respesadcif request’.

[57] To my mind the question whether repeated reggu®r information

in terms of PAIA would constitute abuse or amounstibstantially the
same request and thus calculated to circumvenprivsions of s 78(2)
of PAIA is an issue which can only properly be deti@eed on a case-by-
case basis in the context of the facts of each case

[58] Although the information covered by the secaeduest would
have been encapsulated in the first request hadnksiot declined the
latter one should, however, not lose sight of taet fthat the former

required limited information and was not as exteasis the first request.

[59] Moreover Eskom itself regarded and understibedsecond request
to be distinct from the first one. It requested enhme to deal with it and
consulted Billiton in regard thereto. Thus Billit@mould not have been
under any illusion that Media 24 was still pursuthg matter albeit to a
limited extent only. Accordingly there would havedm no basis, as my
colleague Cloete JA suggests, for Billiton (as tiird party) to

legitimately assume the danger to have passedeandate its affairs on

that assumption.

[60] The proposition by my colleague Cloete JA tMadia 24 could

and should have instituted proceedings to compkbias— once its first
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request had been declined — but limit such appbiead only part of the
documents it had requested in terms of the fipa@st, with respect, pays
insufficient regard to one of the cardinal objemt$AlA which, in terms
of s 9d) thereof, is to establish voluntary and mandatoegmanisms or
procedures to give effect to that right [right @icass to a record of a
public or private body] in a manner which enablesspns to obtain
access to records of public and private bodiesswiftly, inexpensively

and effortlessly as reasonably possilfiemphasis added.)

[61] | therefore conclude that, on the facts of ttese, Media 24 should
not be penalised for adopting a pragmatic appredalch, to my mind,
accords with the objects of PAIA when it made teeosid (but limited)
request rather than bringing an application in tdarcompel which
would not have been a swift, inexpensive and désst manner of
gaining access to the information required. Hengecancurrence in the

judgment and order of the learned Deputy President.

XM PETSE

JUDGE OF APPEAL
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LEACH JA (CLOETE JA CONCURRING):

[62] Having enjoyed the benefit of reading the joekonts prepared by
my colleagues in this matter | find myself unabte agree with the
reasoning and conclusion of Mthiyane DP and Peism Jegard to the
objection in limine. And although | agree with CleelA on this issue, |
am constrained to set out reasons of my own fochiaeg a contrary

conclusion.

[63] Itis accepted by all that the informationwbich these proceedings
relate, namely, certain of the information contdime the request of 18
September 2009, had been amongst that sought byofvthe original
request of 30 June 2009. The refusal on 29 July® 26i0the original
request thus resulted in the information soughhensecond request, and
particularly that to which these proceedings relaseing been refused at
that stage. Consequently, while my colleague Rliss perfectly correct
in his finding that the second request relateahtormation ‘encapsulated
in" and was not ‘as extensive’ as the first requéss leads me to a

contrary conclusion on the point in limine.

[64] The point in limine can only be dismissedhié limited information
sought by way of the second request had not alrbady sought and
refused. As | have said, everyone accepts thatrfemation in the
second request was contained in the first requesbtl &an see no basis
for finding that this information was not refusetbray with the other
information sought in the first request. The mareited nature of the
second request cannot alter that simple fact. Afiogly the expiry
period for the bringing of an application under&2j of PAIA started
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running on 29 July 2009, and was still running wheome six weeks
later, the second request was lodged seeking reavfaine information

originally refused.

[65] Furthermore, the fact that Eskom requested emtme and
consulted with Billiton after the second requesi baen lodged does not
mean that Billiton was not entitled to assume tih&t period under s
78(2) which commenced to run on 29 July 2009 wdajise after 180
days. Billiton knew that the information soughttire second request had
earlier been refused. The fact that certain of thisrmation had again
been requested does not mean that it had to tneamttter as if the
period for an application under s 78(2) had not memced to run in
respect of such information. It must be remembetieat Billiton’'s
interest in the information asked for differed fromat of Eskom. Billiton
feared that disclosure would harm its financial aodmercial interests
in a competitive industry and it was entitled tovéaahose interests
protected to the extent that PAIA required perseeking information to
do so within the time period that Act prescribedk&n’s attitude to the

second request was irrelevant to that issue.

[66] Furthermore | do not see how the objectivess @) of PAIA
should lead to the mechanisms and procedures fredcby that Act
being ignored. The question is not whether therkldeeen an abuse of the
procedures laid down by the Act calculated to emeant s 78(2) but
whether there had been compliance with the Act. by did Media 24
not comply but, in addition, by repeating part d@§ irequest for
information already refused rather than proceeding seek such
information by way of an application under s 78()disregarded the

remedy PAIA provided. | fail to see how this can tegarded as a
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‘pragmatic approach’ in line with s @(of PAIA to seek that information
swiftly, inexpensively and with less effort. Thepmsite seems to me to

be the case.

[67] For these reasons and those set out by Cli#ete his judgment, |

would uphold the objection in limine and, for thrabson alone, uphold
the appeal. Strictly speaking that conclusion remde unnecessary to
venture an opinion on the remaining issues raigetthe appeal but, for
completeness, | should record that | find myselfaspectful agreement

with the reasoning of Cloete JA set out in parago3&P of his judgment.

[68] For the above reasons I, too, would allow déippeal and alter the

order of the court a quo in the manner suggestedibgte JA.

L E LEACH
JUDGE OF APPEAL
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