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In  the  mat ter  be tween 

PIXIE DUST TRADING(PT Y)  LTD  Pla int i f f  

and  

MERCIA AVO N LARRY Defendant  

 

Neutral  Citat ion:  Pix ie Dust  Trading(Pty )  L td  v  Merc ia Avon  

Larry  (Case  No. 18648/2018) [2023] ZAGPJHC 396 (28 April 2023) 

 

J U D G M E N T  

 20 

ST RYDO MJ :   I  a m jus t  g o ing  to  g ive  a  shor t  jud gm ent  in  th i s  

mat te r  a t  th is  s tage .  

 Th is  is  an  app l i ca t ion  b rou gh t  b y  t he  ap p l ica n t  in  h i s  

capa c i ty  a s  a  l i qu ida t o r  in  the  es ta te  o f  P ix ie  Dust  Tra d in g  

(Pty )  L im i ted .   Th e  f i r s t  res pon dent  and  th e  th i rd  re spo nde nt  

have  b een  in  occ upa t io n  o f  th is  p roper ty  fo r  a  long  t im e.   

Th is  p roper ty  wa s bou ght  by  P ix ie  Du st  (Pty )  L td  lon g  

be fo re  th e  co mp an y went  i n to  l iq u id a t ion  to  p rov id e  ho us ing  
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fo r  one  o f  i t s  d i rec t o rs ,  the  th i rd  res pond ent .  

 For  an  a pp l ic an t  to  ob ta in  an  ev ic t ion  the  app l ic an t  

must  p ro ve  two  th ings .   F i r s t l y,  tha t  the  app l ic an t  i s  the  

lawfu l  o wner  o f  the  p ro per ty  and  s eco nd l y  tha t  th e  

occu p ie rs  o f  the  p rop er ty,  in  th is  i n s tanc e  the  f i r s t  an d  th i rd  

respon dent s ,  a re  in  un l a wfu l  oc cup a t ion .  

 No w as  fa r  as  the  o wn ersh ip  is  c on cerned  there  is  n o  

a rgum ent  abo u t  th is .   Th is  p roper t y  p rev iou s ly  be l ong ed to  

the  co mp any  and  the  co mpa ny is  n ow i n  l iqu i da t ion  so  th e  

ownersh ip  ve s t  in  the  l iqu i da te d  es t a te .    10 

 As  f a r  as  th e  un la wf u l  oc cup a t ion  is  con cerne d  a n  

a f f idav i t  wa s  f i led  an d  in  vag ue  t e rms i t  was  s ta ted  t ha t  

the re  was an  o ra l  agree me nt  be t we en the  co mpa ny a nd  th e  

d i rec to r,  p re sen te d  by  the  sa me  person  be in g  an  o ra l  

agree ment  b e tween the  th i rd  r espo nde nt  we ar ing  t wo  

d i f fe ren t  ha ts ,  th a t  she  cou ld  oc cup y  the  p rop er ty.  

 No w  the  o ra l  a gree ment  wh ich  wa s p le ade d wa s s o  

vagu e ly  p lea ded tha t  the  Cour t  ca n  re jec t  th is  ve rs ion  a s  

un tann ab le  an d  fa r fe tche d  on  the  papers  as  they  s t and .   

Up on re je c t ion  o f  th i s  ve rs i on  th ere  is  no  la wfu l  g roun d  20 

upon  wh ich  the  re sp onde nts  can  rema in  in  o cc upa t io n  o f  

th is  p roper t y.  

 For  th is  reas on ,  no  cas e  has  b een  ma de ou t  to  

p reven t  the  e v ic t io n  o f  the  resp onde nts .   Un der  thos e  

c i r cu mstan ce s  the  Cour t  has  no  o p t ion  o ther  than  to  o rder  

the  ev ic t io n  o f  the  f i r s t  and  th i rd  respon dents  f ro m the  

p roper ty.  

 In  te rm s o f  t he  Pre ven t i on  o f  I l lega l  Ev ic t io n  f ro m a n d  

Un la wfu l  Occ upat i on  o f  Land  Ac t  1 9  o f  19 98 ,  the  PI E Ac t ,  

the  Co ur t  must  c ons ider  a l l  c i r cu ms tance s  to  com e to  a  jus t  30 

and  equ i ta b le  dec i s ion  per ta in i ng  to  the  per iod  when  th e  

vaca t i on  o f  the  p roper ty  s hou ld  tak e  p lace .  

 The  Cour t  ha s  c ons idered  th a t  the  respon dent s  ha d  

been  in  oc cup a t ion  fo r  a  long  t im e bu t  a lso  kn e w fo r  a  long  
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t ime tha t  th ey  a re  a n  un la wf u l  oc cu pa t ion .   Hav ing  reg ard  to  

the  fac t  tha t  the re  a re  ch i ld re n  invo l ved  the  Co ur t  w i l l  a f fo r d  

the  respo nde nts  a  fe w ex t ra  mon ths  to  ma ke  a l te rn a t iv e  

a r range ment s  and  to  m ove  ou t  o f  t he  p roper ty.   The  Co ur t  

w i l l  ma ke  the  fo l lo wing  o rder  as  p e r  the  d ra f t  o rder  hand ed  

to  th is  Co ur t  wh i ch  w i l l  be  a t tac hed  to  th is  jud gm ent .   I  w i l l  

mark  th a t  d ra f t  o rder  w i t h  an  X.  

 I  ind ic a ted  tha t  I  am g o ing  to  m ak e  an  o rder  in  te rms  

o f  the  d ra f t  o rder  wh i ch  I  w i l l  m ark  w i th  a n  X.   Ju s t  fo r  the  

sake  o f  the  f i r s t  an d  th i rd  respo nde nt  in  cour t  I  am go in g  to  10 

read  the  d ra f t  o rd er  in to  the  rec ord :  

“The  f i r s t  re spo ndent  Avon  Lar ry  Merc ia  is  to  

vaca t e  […]  L in ks f ie l d  To wn sh ip ,  J ohan nes burg  

cor re la t ing  to  nu mber  [ …]  L inks f i e ld  

Joha nne sburg  the  p roper ty  do i ng  occ upy  the  

p roper ty  e i th er  th roug h  h im or  on  h is  beh a l f  on  

o r  be fo re  30  Jun e  202 3 .  

The  th i rd  respo nde nt  M ich e l le  Be e ts ley  is  to  

vaca t e  the  p roper ty  i nc lu d ing  occ upy ing  

p roper ty  e i th er  th roug h  her  o r  on  h er  beha l f  o n  20 

o r  be fo re  30  Jun e  202 3 .  

In  the  e ven t  o f  the  f i r s t  and  th i rd  respo nde nt  

and  a ny  o ther  p erso n  th rou gh  them  no t  

vaca t i ng  the  p roper ty  f o r thwi t h  then  and  in  suc h  

even t  th e  app l i can t  i s  au thor is ed  t o  u t i l i se  the  

serv ic es  o f  the  Sou th  Af r ica n  Po l ic e  in  ev ic t ing  

the  f i r s t  and  th i rd  respo nde nts  f rom the  

a fo resa id  p rop er ty  a nd  a ny  o ther  person  who  

occu p ies  t he  p rop er ty  th roug h  the m.  

A l te rn a t ive  and  in  the  e ven t  t ha t  t he  f i r s t  an d  30 

th i rd  respon dent s  an d  any  o ther  per son  th rou gh  

them n o t  vac a t ing  the  p ro per ty  on  o r  be fo re  th e  

da te  des cr ibed  in  o rd ers  1  and  2  then  in  suc h  

even  the  sher i f f  o f  th i s  Co ur t  i s  a u thor ise d  to  
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u t i l i se  the  ser v ice s  o f  th e  So u th  Af r ican  Po l i ce  

in  ev ic t in g  the  f i r s t  and  th i rd  re spo ndent s  f rom  

the  a fo res a id  p ro per ty  a nd  a ny  o ther  perso n  

wh o oc cup ies  the  p r oper ty  th ro ugh  t hem.  

5 .  The  f i r s t  and  th i rd  respon dent s  a re  to  pay  

the  cos t  o f  th is  a pp l ic a t ion  o n  a  sca le  a s  

be tween a t to rn ey  and  c l ie n t  jo in t ly  and  

sever a l ly,  the  one  p ay in g  the  o ther  to  be  

abso l ved . ”  

 Jus t  fo r  the  sake  o f  the  res pond ent s  no  reaso ns  ex i s t  10 

wh y the  co s t  o rder  shou ld  no t  fo l low the  res u l t  and  the  

pun i t i ve  c os t  o rder  i s  m ade a s  no  de fence  w i th  an y  mer i t  

wa s  adv an ced  in  th i s  mat te r.  T he  oppo s i t ion  in  th is  mat te r  

jus t  cau se d  und ue de lay.   

- - - - - - - - - - - - - - - - - - - - - - - - -  

 So  tha t  i s  th e  o rd er.   The  sh or t  judg ment  w i l l  be  typ e d  

and  wi l l  be  p lac ed  o n  Cas e  L in es  f o r  the  par t ies  t o  ac ces s  

bu t  in  t he  me ant im e th e  par t ie s  c an  ob ta in ,  a f te r  i t  h ad  bee n  

s tam ped,  a  cop y  o f  th is  o rd er  f rom my reg i s t ra r.  

 20 

ST RYD O M,  J  
J UDG E O F  T HE H I G H CO URT   
 
 

Counsel for the Applicant:  Adv. S.J. Martin 

 

Instructed by:     Anthony Berlowitz Attorneys Inc. 

 

Counsel for the 1st and 

3rd Respondents:   Mr. M.A. Larry 

 

Instructed by:     In Person 
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Date of Hearing:   24 April 2023  

 

Date of Judgment:    24 April 2023 
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