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In  the  mat te r  be tween 10 

 

STATE  

and  

Z  MALINDI AND ANOTHER Accused 

 
J U  D  G M E  N  T  

 
YACOOB J :   The  accused  in  th is  m a t te r  a re  cha rged  w i th  

the  m urde r  o f  M ba l i  Pa t ience  M a l ind i ,  in  te rm s  o f  sec t ion  

51 (1 )  o f  the  C r im ina l  Law  Am endm ent  Ac t .   The  s ta te  has  20 

a l leged  com m on pu rpose  and  the  two  accused  have  p leaded  

no t  gu i l t y.  

 The re  is  no  d i rec t  ev idence  o f  wha t  happened  to  

M s  M a l ind i ,  save  tha t  she  was  found  dead  by  s tabb ing  to  

the  neck  in  a  f ie ld  nea r  a  ra i lway  l ine  no t  fa r  f rom  where  
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she  l i ved .   The  ev idence  aga ins t  the  accused  is  the re fo re  

c i rcum stan t ia l .  In  o rde r  to  f ind  tha t  the i r  gu i l t  has  been  

p roved  beyond  a  reasonab le  doub t ,  the re fo re ,  i t  m us t  be  the  

on ly  reasonab le  in fe rence  tha t  i s  cons is ten t  w i th  a l l  the  

p roved  fac ts . 1 The  ev idence  m us t  be  cons ide red  as  a  

who le . 2 

 The  s ta te  ca l led  13  w i tnesses .  O f  these  f i ve  were  

po l ice  w i tnesses  who  tes t i f ied  abou t  the  inves t iga t ion ,  the  

a r res t  and  the  fo rens ic  ev idence .  

 The  f i r s t  w i tness  was  Sergean t  M g iba .   He  tes t i f ied  10 

abou t  h is  invo lvem en t  in  the  inves t iga t ion  a t  the  c r im e  

scene .   He  is  the  pe rson  who  took  the  f i r s t  s ta tem en t  f rom  

accused  1  M r  M a l ind i .  

 The  second  w i tness ,  Se rgean t  M onga lo ,  i s  the  

pe rson  who  took  m os t  s ta tem en ts  on  the  day  o f  the  

d iscove ry  o f  M s  M a l ind i ' s  body.   He  d iscove red  tha t  the re  

were  con t rad ic t ions  be tween  the  ve rs ions  g iven  by  o the r  

w i tnesses  and  those  o f  the  accused ,  and  is  the  pe rson  who  

dec ided  tha t  i t  was  necessa ry  to  ques t ion  the  two  accused  

fu r the r  a t  the  po l ice  s ta t ion .  20 

 He  tes t i f ied  tha t  when ,  a f te r  the  fu r the r  ques t ion ing  

they  re tu rned  to  the  hom e o f  M r  M a l ind i ,  

M r  Gc in ikaya  M a l ind i ,  the  g rand fa the r  o f  M r  M a l ind i  and  o f  

the  deceased ,  showed  h im  the  room  o f  M r  M a l ind i ,  and  

 
1 R  v  B lo m  1 9 3 9  A D  1 8 8  a t  2 0 2 - 2  
2 S v Reddy and Others 1996 (2) SACR 1 (A) 
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opened  i t  fo r  h im .   In  sea rch ing  the  room ,  he  found  a  

ca rdboard  box  under  a  cha i r  in  wh ich  the re  were  pe rsona l  

e f fec ts  inc lud ing  a  ce l l  phone  wh ich  had  been  d ism an t led .   

The re  were  c lo thes  sca t te red  a round  the  room  and  he  

tes t i f ied  tha t  a  g rey  hood ie  was  found  in  the  room  w i th  

s ta ins .  

 Sg t  M onga lo  cou ld  no t  rem em ber  the  na tu re  o f  the  

s ta ins ,  how  da rk  they  were ,  where  exac t ly  on  the  hood ie  

they  were ,  o r  any th ing  o f  tha t  na tu re .  

 Se rgean t  M osane  was  a lso  a t  the  scene ,  and  10 

invo lved  in  the  sea rch .   He  co r robo ra ted  Sergean t  

M onga lo ’s  ev idence .  

 The  nex t  po l ice  w i tness  was  L ieu tenan t  Co lone l  

Janse  van  Rensburg ,  who  tes t i f ied  abou t  the  fo rens ic  

ev idence .   She  con f i rm ed  tha t  the re  was  DNA f rom  bo th  the  

deceased  and  M r  M a l ind i  on  the  hood ie .   She  d id  no t  see  

the  hood ie .   She  d id  no t  know  to  wha t  ex ten t  i t  was  s ta ined  

o r  where  on  the  hood ie  the  s ta ins  were  found .  She  on ly  

tes ted  the  sam p les  taken  f rom  the  hood ie  –  sm a l l  p ieces  cu t  

o f f  w i th  s ta ins  on  them .  20 

 I t  i s  wor th  m en t ion ing  a t  th is  po in t  tha t  ne i the r  the  

hood ie  i t se l f  no r  pho tog raphs  o f  i t  we re  p roduced  be fo re  

th is  Cour t .  

 The  f ina l  po l ice  w i tness  was  Sergean t  M o lo to ,  who  

was  the  inves t iga t ing  o f f i ce r.   He  s im p ly  tes t i f ied  abou t  the  
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cha in  o f  ev idence ,  none  o f  wh ich  was  d ispu ted  in  any  even t ,  

and  abou t  the  whereabou ts  o f  ce r ta in  w i tnesses  a t  the  t im e 

o f  the  hea r ing .  

 The  s ta te  then  a lso  ca l led  M r  Lung isan i  Booysen .   

He  was  a  f r iend  o f  bo th  the  accused .   He  g rew  up  w i th  them  

bo th  and  he  is  the  cous in  o f  accused  2 ,  tha t  i s  

M r  M ago loza .   He  tes t i f ied  tha t  on  the  even ing  o f  

17  Apr i l  2021 ,  a  Sa tu rday  n igh t ,  the  n igh t  be fo re  the  

d iscove ry  o f  M s  M a l ind i ' s  body,  they  were  a l l  a t  the  p lace  o f  

Isaac  M azom ba ,  who  was  a lso  ca l led  as  a  w i tness ,  and  they  10 

were  d r ink ing .   Acco rd ing  to  h im  he  a r r ived  the re  be tween  8  

o 'c lock  and  9  o 'c lock  in  the  even ing .   The re  were  a lso  

seve ra l  o the r  f r iends  as  we l l  as  fem a le  f r iends  and  

g i r l f r iends .   Acco rd ing  to  M r  Booysen ,  when  he  a r r ived ,  he  

a l ready  found  the  two  accused  the re ,  and  a l ready  d r ink ing .  

 He  tes t i f ied  tha t  the  accused  wen t  ou t  to  ge t  m ore  

bee rs  som et im e  a round  11pm  o r  m idn igh t .   Tha t  they  were  

gone  fo r  45  m inu tes  to  an  hou r.   However,  be fo re  they  le f t ,  

he  tes t i f ied  tha t  he  saw  the  accused  ta lk ing  to  the  deceased  

ou ts ide  the  ya rd .   Th is  was  when  he  wen t  ou ts ide  to  u r ina te .  20 

 He  tes t i f ied  a lso  tha t  when  the  accused  re tu rned ,  

whe the r  i t  was  ha l f  an  hou r,  40  m inu tes  o r  an  hou r  la te r,  

they  had  changed .   Bo th  accused  had  changed  the i r  

foo twear.   Nobody  e lse  had  no t iced  th is  change  and  nobody  

e lse  no t iced  whe the r  they  changed  any  o f  the i r  o the r  a t t i re .  



SS118/2021-ld 5 JUDGMENT 
16-03-2023 
 Acco rd ing  to  M r  Booysen ,  they  then  sa t  and  

rem a ined  a t  Isaac 's  p lace  and  d rank  un t i l  7  o 'c lock  the  nex t  

m orn ing .  

 The  nex t  w i tness  was  Isaac  M azom ba ,  the  hos t  o f  

the  d r ink ing  pa r ty.   He  s ta ted  tha t  M r  M a l ind i  was  a  fam i ly  

f r iend  o f  h is  f r iend ,  and  M r  M ago loza ,  a  cous in  o f  h is  f r iend .   

So ,  he  has  known  them  a  wh i le  bu t  he  does  no t  have  a  

spec i f i c  f r iendsh ip  w i th  them  no r  does  he  have  a  g rudge  

aga ins t  them .  

 He  la te r  becam e the  boy f r iend  o f  10 

Oyam a M akham ba ,  who  a t  the  t im e  o f  the  inc iden t  was  the  

g i r l f r iend  o f  M r  M a l ind i .   Acco rd ing  to  M r  M azom ba ,  th is  was  

the  eas te r  long  weekend .   As  a  m a t te r  o f  fac t ,  I  am  en t i t led  

to  take  jud ic ia l  no t ice  o f  the  fac t  tha t  the  eas te r  long  

weekend  in  2021  was  no t  on  tha t  da te  bu t  no th ing  tu rns  on  

tha t .   I t  was  a  weekend ,  even  i f  no t  a  long  weekend .  

 Acco rd ing  to  M r  M azom ba  the  two  accused  were  no t  

inv i ted  to  d r ink .   They  a r r ived .   He  th inks  tha t  they  hea rd  

no ise  and  cam e to  jo in  them .   He  says  tha t  h is  m o the r  cam e 

and  asked  them  to  keep  the  no ise  down ,  a round  ha l f  pas t  10  20 

o r  11  o 'c lock  and  then  M s  M akham ba  a r r ived .   Th is  was  

a round  m idn igh t  a l ready  when  M s  M akham ba a r r ived .  

 He  sa id  then  tha t  a t  a round  tha t  t im e ,  the  two  

accused  wen t  to  go  and  ge t  fu r the r  a lcoho l .   Th is  was  a f te r  

12  o 'c lock .  
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 He  was  aware  tha t  the  two  accused  wan ted  to  g ive  

m oney  to  M s  M a l ind i ;  apparen t ly,  he  hea rd  them  ta lk  abou t  

i t  ou ts ide  the  ya rd .   He  was  no t  aware  o f  the  c lo th ing  worn  

by  e i the r  o f  them .  

 The  nex t  w i tness  was  M s  Re f i lwe  M ochechane ,  a  

f r iend  o f  the  deceased .   She  is  the  pe rson  who  iden t i f ied  

the  ce l l  phone  tha t  was  found  in  a  box  in  M r  M a l ind i ’s  room  

as  tha t  o f  the  deceased .   She  was  c lose  enough  to  the  

deceased  tha t  she  knew  the  password  fo r  the  ce l l  phone ,  

and  was  ab le  to  tu rn  i t  on  fo r  the  po l ice .  10 

 She  tes t i f ied  tha t  she  had  been  w i th  the  deceased  

ea r l ie r  tha t  day,  as  we l l  as  a  few  o the r  f r iends ,  inc lud ing  

one  o f  the  deceased 's  boy f r iends .   The  deceased  and  he r  

boy f r iend  had  an  a l te rca t ion .  

 I t  appears  to  be  com m on cause ,  o r  a t  leas t  we l l  

known  am ongs t  the  deceased 's  f r iends ,  tha t  she  had  m ore  

than  one  boy f r iend ,  and  tha t  th is  appeared  to  be  a  cause  o f  

con ten t ion  be tween  he rse l f  and  the  boy f r iend  w i th  whom  

she  was  tha t  even ing .  

 M s  M ochechane  tes t i f ied  tha t  she  las t  saw  the  20 

deceased  a t  abou t  7  o 'c lock  tha t  even ing  when  she  le f t  to  

go  hom e.   A t  tha t  t im e  he r  o the r  f r iends  were  s t i l l  w i th  the  

deceased ,  tha t  inc luded  the  boy f r iend  who  a lso  la te r  

tes t i f ied .  M s  M ochechane  a lso  tes t i f ied  abou t  who  gave  the  

deceased  the  ce l l  phone ,  i t  was  one  o f  he r  o the r  boy f r iends ,  
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and  th is  is  re levan t  because  nobody  in  the  deceased 's  

fam i ly  appears  to  have  known  tha t  she  had  a  ce l l  phone .  

 M r  M adonwabe  M loyen i ,  a lso  known  as  M andoza ,  

was  the  boy f r iend  who  was  w i th  the  deceased  tha t  even ing .  

 M r  M loyen i ,  a lso  known  as  M andoza ,  con f i rm ed  tha t  

he  was  the  boy f r iend  o f  the  deceased  and  tha t  they  had  had  

a  d isag reem en t .   Acco rd ing  to  h im ,  he  had  o the r  g i r l f r iends  

and  the  deceased  had  o the r  boy f r iends ,  and  he  d id  no t  have  

a  p rob lem  w i th  th is ,  bu t  he  con f i rm ed  tha t  the re  had  been  a  

d isag reem en t .  10 

 Acco rd ing  to  M r  M loyen i ,  by  the  t im e  he  le f t  the  

deceased  tha t  even ing ,  the  d isag reem en t  had  been  

reso lved .   He  a lso  tes t i f ied  tha t  a t  a round  9  o ’c lock  tha t  

even ing ,  he  hea rd  f rom  the  deceased  ove r  Facebook ,  to  say  

do  no t  b reak  up  w i th  m e .   He  a lso  sa id  a t  som e po in t  he  

though t  i t  was  no t  the  deceased  bu t  som eone  p re tend ing  to  

be  he r.  He  con f i rm ed  tha t  the  deceased  was  a  t roub led  

ch i ld ,  tha t  she  th rea tened  to  com m i t  su ic ide ,  and  tha t  she  

had  t roub les  because  he r  pa ren ts ,  i t  was  d iscove red ,  were  

no t  ac tua l ly  he r  pa ren ts ,  and  tha t  one  o f  he r  pa ren ts  has  20 

com m i t ted  su ic ide .  

 Acco rd ing  to  h im ,  he  le f t  the  deceased  a t  abou t  ha l f  

pas t  7  ou ts ide  he r  p lace .   He  d id  no t  see  any th ing  e lse .  

 The  nex t  w i tness  was  Fez iswa  N tse te .   She  was  

one  o f  the  wom en  who  was  p resen t  a t  Isaac 's  p lace .   She  
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go t  the re  a t  abou t  9  o ’c lock .   They  were  s i t t ing  and  d r ink ing .   

A f te r  tha t  the  accused  and  M s  M akham ba  wen t  ou t ,  

acco rd ing  to  he r,  to  buy  ch ips .   They  cam e back  and  then  

she  le f t  a t  som e s tage  la te r.   Acco rd ing  to  M s  N tse te ,  M r  

M a l ind i  was  wear ing  dungarees  and  a  wh i te  t -sh i r t .   She  d id  

no t  no t ice  a  change  o f  a t t i re .  

 The  nex t  w i tness  was  S ibus iso  Nkos i ,  who  was  a lso  

a  f r iend  o f  the  deceased .   He  is  one  o f  the  peop le  who  was  

toge the r  w i th  M s  M ochechane  and  M r  M loyen i  tha t  even ing  

be fo re  they  le f t  the  deceased  ou ts ide  he r  hom e.  10 

 He  con f i rm ed  tha t  they  had  been  toge the r  and  tha t  

the re  had  been  an  a l te rca t ion  be tween  M r  M loyen i  and  

M s  M a l ind i ,  the  deceased .   Acco rd ing  to  h im  they  le f t  the  

deceased  a t  he r  p lace  and  he  and  M r  M loyen i  wen t  hom e.   

He  knows  tha t  M r  M loyen i  wen t  hom e because  they  s tay  in  

the  sam e s t ree t .  

 Acco rd ing  to  h im  M r  M loyen i  and  M s  M a l ind i  d id  no t  

have  phys ica l  a l te rca t ions ,  they  had  a rgum en ts  l i ke  any  

o the r  coup le .  

 M s  Oyam a M akham ba ,  who  was  a t  the  t im e  o f  the  20 

inc iden t  the  g i r l f r iend  o f  M r  M a l ind i ,  tes t i f ied  tha t  she  is  no t  

re la ted  to  the  accused .   She  was  re la t ive ly  c lose  to  the  

deceased  in  the  sense  tha t  the  deceased  wou ld  go  to  he r  

hom e and  ta lk  to  he r  and  ask  he r  fo r  he lp  occas iona l ly.  

 Acco rd ing  to  he r  the  two  accused  cam e to  he r  p lace  
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and  Isaac  cam e and  inv i ted  them ,  th is  was  e i the r  6  o r  7  PM .   

M s  M a l ind i ,  the  deceased ,  a r r ived  la te r,  a round  8  PM .  

 She  a r r ived  a f te r  the  accused  and  s tayed  a t  M s  

M akham ba 's  house .   She  d id  no t  s tay  fo r  a  long  t im e .  

 M s  M akham ba tes t i f ied  tha t  M s  M a l ind i  asked  fo r  

m oney  and  fo r  a  phone  to  p lay  m us ic ,  and  she  s tayed  ins ide  

M s  M akham ba 's  bed room .   Th is  was  a round  9 .30  PM  when  

she  asked  fo r  m oney.   M s  M akham ba d id  no t  have  m oney  

and  to ld  M s  M a l ind i  she  m us t  ask  M r  M a l ind i  fo r  m oney.   M r  

M a l ind i  sa id  he  d id  no t  have  cash ;  he  w i l l  have  to  go  and  10 

fe tch  i t .  

 Acco rd ing  to  M s  M akham ba,  she  was  w i th  bo th  

accused  a t  a l l  t im es  excep t  fo r  a  pe r iod  o f  abou t  10  o r  15  

m inu tes .   Acco rd ing  to  he r  th is  was  a f te r  m idn igh t  when  

they  wen t  to  ge t  m ore  bee r  f rom  he r  p lace ,  and  the  two  

accused  wen t  to  go  and  g ive  m oney  to  M s  M a l ind i .  

 M s  M a l ind i  had  been  a t  been  a t  M s  M akham ba 's  

p lace  un t i l  th is  t im e .   She  then  ove rheard  the  accused  

speak ing ,  and  asked  fo r  m oney.   They  a l l  wen t  toge the r  and  

were  away  fo r  abou t  10 ,  15  m inu tes ,  and  were  a lso  to  ge t  20 

m oney  fo r  the  bee rs .  

 M s  M a l ind i  d id  no t  re tu rn  w i th  the  accused  a f te r  the  

10  o r  15  m inu tes ,  and  M s  M akam ba  assum ed  th is  was  

because  she  had  the  m oney  tha t  she  requ i red .   They  then  

sa t  toge the r  a t  M r  M azom ba 's  p lace ,  and  M s  M akam ba  le f t  
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a f te r  4  AM .  

 Acco rd ing  to  M s  M akham ba ,  the  g rey  hood ie  

be longed  to  he r.   She  had  g iven  i t  to  M r  M a l ind i   abou t  two  

weeks  be fo re .   She  a lso  con f i rm ed  tha t  M s  M a l ind i  and  M r  

M a l ind i  sha red  c lo th ing .   She  sa id  tha t  the  las t  t im e  she  

saw  M s  M a l ind i  was  when  the  accused  le f t  w i th  he r  to  fe tch  

the  m oney,  and  th is  was  be tween  11 :30  and  m idn igh t .  

 The  f ina l  s ta te  w i tness  was  M r  Gc in ikaya  M a l ind i .   

Th is  is  the  g rand fa the r  o f  bo th  M r  M a l ind i  and  M s  M a l ind i .   

He  tes t i f ied  tha t  on  the  Sa tu rday  even ing  he  was  a t  hom e.   10 

He  was  wa tch ing  TV  and  fe l l  as leep .   A round  quar te r  to  8  in  

the  even ing  he  hea rd  vo ices  wh ich  he  assum ed  were  o f  M s  

M a l ind i  and  the  two  accused .   He  tes t i f ied  tha t  M s  M a l ind i  

s lep t  bo th  in  the  sam e room  as  M r  M a l ind i  and  a lso  in  the  

m a in  house .   Acco rd ing  to  h im  he  d id  no t  know  tha t  M s  

M a l ind i  had  a  ce l l  phone .   He  had  been  go ing  to  buy  he r  

one .  

 He  tes t i f ied  tha t  he  saw  M r  M a l ind i  wear ing  the  

hood ie  a t  the  scene  where  they  d iscove red  M s  M a l ind i ' s  

body,  bu t  tha t  he  was  no t  wear ing  i t  a t  the  t im e  when  he  20 

a r r ived  w i th  the  po l ice  to  sea rch  the  room .  

 He  tes t i f ied  tha t  the  room  was  kep t  locked  and  tha t  

he  locked  the  ga te  a t  som e t im e  in  the  n igh t .   He  con f i rm ed  

tha t  M s  M a l ind i  was  a  t roub led  ch i ld .  

 The  accused  gave  ev idence  on  the i r  own  beha l f .   
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M r  M a l ind i ,  accused  1 ,  tes t i f ied  tha t  he  las t  saw  the  

deceased  a t  9  PM .   Tha t  i s  a t  M s  M akam ba 's  p lace .   He  

gave  he r  R300  because  she  wan ted  to  go  to  Ka t lehong .   He  

was  ve ry  c lose  to  he r.   He  cons ide red  he r  h is  younger  

s is te r.   W hen  she  had  t roub le ,  she  wou ld  ask  h im  fo r  th ings .   

Fo r  exam p le ,  when  she  needed  san i ta ry  towe ls  o r  when  she  

needed  any th ing .  

 He  was  a t  un ive rs i ty.   He  on ly  cam e hom e fo r  

weekends  and  schoo l  ho l idays .   Tha t  weekend  he  had  been  

ou t  d r ink ing  and  do ing  th ings  w i th  wom en  s ince  the  10 

Thursday  n igh t ,  he  had  no t  been  a t  hom e.   He  had  been  

wear ing  the  sam e c lo thes .   Acco rd ing  to  h im ,  he  had  been  

wear ing  the  g rey  hood ie  the  who le  t im e  s ince  the  Thursday,  

and  tha t  when  i t  was  d iscove red  he  was  s t i l l  wear ing  i t .  

 M r  M a l ind i  tes t i f ied  tha t  M r  Booysen  cou ld  no t  have  

seen  M s  M a l ind i ,  because  she  neve r  cam e to  M r  M azom ba 's  

p lace ,  and  he  was  abso lu te ly  ce r ta in  tha t  he  had  g iven  he r  

the  m oney  a t  9  o 'c lock .   He  den ied  hav ing  changed  c lo thes  

a t  any  t im e  du r ing  the  n igh t .  

 He  tes t i f ied  tha t  he  d id  now  know  how  the  b lood  go t  20 

on to  the  swea te r,  bu t  tha t  because  they  sha red  c lo thes ,  i t  

was  poss ib le  tha t  tha t  exp la ined  how  bo th  o f  the i r  DNA 

a r r ived  on to  the  hood ie .  

 He  exp la ined  the  va r ious  d isc repanc ies  be tween  h is  

s ta tem en t  g iven  a t  the  scene  and  h is  la tes t  s ta tem en t  by  h is  
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d is t ress  a t  the  loss  o f  a  fam i ly  m em ber.   Acco rd ing  to  h im ,  

he  was  s t i l l  under  the  in f luence  o f  a lcoho l  a t  the  t im e  when  

they  wen t  to  the  scene  a f te r  the  d iscove ry.  

 M r  M ago loza ,  accused  2  tes t i f ied  on  h is  own  beha l f .   

He  con f i rm ed  tha t  they  had  seen  the  deceased  a t  the  la tes t  

a t  9  o 'c lock  tha t  n igh t .   He  d id  no t  see  the  m oney  be ing  

handed  to  he r.   Acco rd ing  to  h im ,  he  was  ins ide  a t  M s  

M akham ba 's  p lace  and  the  two  M a l ind is  were  ou ts ide .   He  

knew  tha t  the  m oney  had  been  g iven  because  he  had  been  

to ld .  10 

 He  was  no t  su re  o f  the  exac t  t im e .   A t  f i r s t ,  he  sa id  

i t  was  a round  9 ,  then  he  sa id  i t  was  la te r  than  10  o 'c lock .   

He  con f i rm ed  tha t  the  two  o f  them  had  been  consum ing  

l iquo r  f rom  the  m orn ing  and  he  was  under  the  in f luence .  

 He  con f i rm ed  tha t  he  had  been  to ld  tha t  the  

deceased  wan ted  the  m oney  to  go  to  som e f r iend  a t  

Ka t lehong .   He  d id  no t  know  i f  she  had  he r  own  phone .  

 He  con f i rm ed  tha t  he  and  M r  M a l ind i  had  a r r ived  a t  

M r  M azom ba 's  p lace  be fo re  M r  Booysen  a r r ived ,  and  tha t  he  

had  known  M r  Booysen  s ince  they  were  young .  20 

 He  a lso  con f i rm ed  tha t  he ,  M r  M a l ind i  and  

M s  M akham ba  wen t  ou t  to  ge t  m ore  l iquo r  bu t  d ispu ted  the  

t im e .  

 He  a lso  den ied  tha t  M r  Booysen  wou ld  have  seen  

them  w i th  the  deceased  a t  Isaac 's  p lace  o r  ou ts ide  Isaac 's  
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p lace .  

 He  con f i rm ed  tha t  they  then  rem a ined  a t  Isaac ,  tha t  

i s  M r  M azom ba 's  p lace ,  un t i l  the  m orn ing ,  when  they  were  

in fo rm ed  o f  the  d iscove ry  o f  the  body.  

 I t  i s  c lea r  tha t  the  m a jo r i ty  o f  the  fac ts  in  th is  case  

a re  com m on cause .   I t  i s  a lso  c lea r  tha t  the re  is  som e 

haz iness  abou t  the  exac t  t im e  a t  wh ich  th ings  happened .   

Th is  is  no t  su rp r is ing  s ince  a l l  the  peop le  who  were  the re  

w i th  the  accused  were  d r ink ing .   They  had  been  d r ink ing  fo r  

m uch  o f  the  weekend .   I t  i s  no t  to  be  expec ted  tha t  they  10 

looked  a t  the i r  wa tches  o r  phones  fo r  the  t im e ,  because  

nobody  wou ld  have  known  tha t  they  had  to  g ive  ev idence .  

 The  p r im ary  d ispu te  be tween  the  ve rs ion  o f  the  

s ta te  and  the  ve rs ion  o f  the  accused  is  the  t im e  a t  wh ich  

the  deceased  was  las t  seen  w i th  the  accused .   However,  in  

m y  v iew  no th ing  tu rns  on  whe the r  i t  was  9  o 'c lock  o r  

m idn igh t .  

 M s  M akham ba ,  who  tes t i f ied  tha t  i t  was  c lose r  to  

m idn igh t ,  tes t i f ied  tha t  she  was  w i th  the  accused  a t  a l l  

t im es  excep t  fo r  a  ve ry  sho r t  pe r iod  o f  t im e  when  they  wen t  20 

away  to  g ive  th is  m oney  to  the  deceased .  

 Even  i f  one  were  to  cons ide r  tha t  the  two  accused  

wen t  away  and  m urde red  the  deceased  and  cam e back ,  they  

wou ld  no t  have  had  t im e  to  go  to  where  the  deceased 's  

body  was  found ,  e i the r  to  com m i t  the  m urde r  o r  to  p lace  the  



SS118/2021-ld 14 JUDGMENT 
16-03-2023 
body  the re ,  to  c lean  them se lves  up  and  to  re tu rn  w i th in  the  

sho r t  pe r iod  o f  t im e  tha t  M s  M akham ba was  no t  w i th  them .  

 In  add i t ion ,  the  o the r  two  fac to rs  tha t  connec t  the  

accused  w i th  the  deceased  a re  the  ce l l  phone ,  wh ich  was  

found  d ism an t led ,  and  the  hood ie .   The  ce l l  phone  was  

found  d ism an t led  in  a  box  in  wh ich  bo th  accused  1  and  the  

deceased  kep t  th ings .  

 The  ev idence  was  tha t  none  o f  he r  fam i ly  m em bers  

knew  tha t  she  had  a  ce l l  phone  and  tha t  i t  was  g iven  to  he r  

by  a  boy f r iend .  10 

 I t  i s  en t i re ly  be l ievab le  tha t  she  he rse l f  d ism an t led  

th is  phone  and  kep t  i t  so  tha t  i t  wou ld  no t  r ing  and  a le r t  he r  

fam i ly  m em bers  tha t  she  had  i t .  

 Th is  is  a lso  be l ievab le  because  she  appears  to  

have  had  m u l t ip le  boy f r iends  and  i t  i s  no t  c lea r  tha t  he r  

fam i ly  m em bers  knew  abou t  th is  conduc t  on  he r  pa r t ,  and  

she  m ay  we l l  have  kep t  the  ce l lphone  sec re t  as  pa r t  o f  

keep ing  th is  conduc t  sec re t .  

 As  fa r  as  the  hood ie  is  conce rned ,  M r  M a l ind i  

jun io r,  tha t  i s  accused  1 ,  tes t i f ied  he  was  wear ing  i t .   I t  i s  20 

unc lea r  why  he  wou ld  tes t i f y  he  was  wear ing  i t  i f  he  

com m i t ted  the  m urde r  and  then  b lood  was  found  on  i t .   Even  

i f  he  was  no t  wear ing  i t ,  i t  was  h is ,  he  sha red  i t  w i th  he r  

and  tha t  exp la ins  the  DNA.  

 W i thou t  hav ing  been  ab le  to  see  where  on  th is  
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hood ie  the  b lood  was  found ,  how  m uch  b lood  the re  was ,  and  

w i thou t  even  pho tog raphs  o f  the  hood ie  o r  anybody  be ing  

ab le  to  say  in  o ra l  ev idence  w i th  any  ce r ta in ty  how  m uch  

b lood  was  on  th is  hood ie ,  the  hood ie  becom es  ev idence  o f  

ve ry  l i t t le  we igh t .  

 I  am  the re fo re  no t  sa t is f ied  tha t  the  s ta te  has  

p roved  beyond  a  reasonab le  doub t  tha t  the  accused  have  

com m i t ted  th is  m urde r.  

 The re  a re  a  num ber  o f  reasonab le  in fe rences  wh ich  

cou ld  be  m ade ,  based  on  the  fac ts  tha t  have  been  p roved ,  10 

and  the  in fe rence  tha t  i t  was  the  accused  who  com m i t ted  

the  m urde r  is  the re fo re  no t  the  on ly  reasonab le  in fe rence .  

 The  dea th  o f  M s  M a l ind i  the re fo re  rem a ins  a  

m ys te ry  and  the  accused  a re  acqu i t ted .  

-  -  -  -  -  -  -  -  -  -  -  -  
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