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Summary: Criminal law — application for bail pending appealfactors to be
considered.



ORDER

On appeal from: North Gautenddigh Court (Pretoria) (Ismail J sitting as court of
first instance):

The appeal is dismissed.

JUDGMENT

MAYA JA (SHONGWE, MAJIEDT JJA concurring):

[1] The appellant was indicted in the North Gautelingh Court, Pretoria (Ismail J)
on a charge of the murder of her fiance, Mr Jacdbhsstiaan Grundling (the
deceased). Despite her plea of not guilty, she seasicted as charged. She was
sentenced to undergo a prison term of 15 yearsapigication for leave to appeal
against her conviction to the full court of thatrcourt’s division was successful.
However, the court below refused her applicatiobhdaeleased on bail pending the

appeal. This appeal challenges that decision.

[2] The appellant did not testify orally in the bapplication and gave evidence by
way of affidavit. The court below accepted her tighdo so but lamented the fact that
she would not be subjected to cross-examinatioticpkarly in view of the affidavit's
paucity on facts pertaining, among other thingshéo financial position. After
considering the facts placed before it, the coecided that granting bail would not
be in the interests of justice because

» the amount of R20 000 bail offered by the appelantild not be sufficient

inducement against abscondment in light of theg®oisof a lengthy term of
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imprisonment if her appeal failed and the fact thatould not be paid by her
personally but by her current fiance as she wampiwyed;

» the appellant had no settled address of her owrivaediwith her fiance with
whom she could break up, an event that would retideauthorities entirely
dependent on her to provide her address; and

» the appellant failed to disclose her financial emstances.

[3] These findings were strenuously challenged ppeal before us. It was
contended on the appellant’'s behalf that (a) ppeal has strong prospects of success
because her conviction was founded on materialydd circumstantial evidence, (b)
it was of no consequence that the bail amount waoldbe paid by the appellant
herself and (c) her favourable personal circum&snere accorded insufficient
weight by the court below. Thus, it was argued,dabert below should have found

that the interests of justice favoured the grariiaof.

[4] An application to be admitted to bail after eation is governed by section 321
of the Criminal Procedure Act 51 of 1977. Thesegions prohibit the suspension of
a sentence imposed by a superior court by reasanyofppeal against a conviction
unless the trial court thinks it fit to order thengenced accused’s release on bail.
Therefore, it behoves the sentenced accused tobsalelkom the trial court. In so
doing, he or she must place before the court thessary facts that would allow it to
exercise its discretion in his or her favour anangibail. A court sitting on appeal
does not readily interfere with the decision ofttied court because the latter court is
best equipped to consider the question of baiagon of its intimate involvement
with the matter. Thus, a trial court’s refusal afllwill be reversed only where the
court failed to bring an unbiased judgement to lwathe issue, did not act for

substantial reasons or exercised its discretiori@apsly or upon a wrong principle



(Sv Masoanganye 2012 (1) SACR 292 (SCA)).

[5] The mere grant of leave to appeal against atiori, which presupposes the
existence of prospects of success, is not on its @fficient to entitle a convicted
accused to release on bail pending apgealNilne & Erleigh (4) 1950 (4) SA 601
(W) at 603;Rv Mthembu 1961 (3) SA 468 (D) at 471V Bruintjies2003 (2) SACR
575 (SCA) para 6). The seriousness of the offemoaved, the risk of abscondment
and the likelihood that a non-custodial sentenaghitbe imposed are other factors

which the court must also weigh in the balarge lMasoanganye para 14).

[6] The seriousness of the crime of murder andréaé prospect of a lengthy

custodial sentence therefor, if the appellant tailsave her conviction overturned on
appeal, are beyond question. The enquiry requir@® rfocus on the appellant’s

prospects of success on appeal and whether she adbght risk. The contention

relating to her prospects of success was basedynmairtontradictions contained in

two of the three post-mortem reports prepared Ikeya state witness, the state
pathologist, Dr Nkondo, consequent to the post-emoxamination she conducted on
the deceased’s body. The deceased had sustairesd ghinshot wounds and the
contradictions related to the entry and exit posg and the track of a left neck
wound which the parties agreed caused his death.cdhrt below accepted the
pathologist's explanation contained in the thirga®, which was based on her
original notes, and dismissed the contradictiotadsiman error which was tenable
and clarified’ and which was not ‘fatal or suggestkeat the examination was not
properly done or conducted’. Indeed, the synoddiseoevidence in the judgment on

conviction shows that nothing ultimately turnedtba inconsistency.

[7] The real dispute concerned whether it was pbssior the right-handed
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deceased, in view of the nature and track of tted ¥@ound, to shoot himself on the
left neck as the appellant and her ballistics expgdr Wolmarans, claimed, a
possibility that was dismissed as impossible byNRondo and the state’s ballistics
expert, Mr Mangena. According to the appellantdbeeased, a war veteran and ex-
soldier, was severely depressed and exhibited druitendencies, frequently
brandishing a firearm, before his death. On theftihtlay, he first read to her a typed
suicide note which was subsequently recovered éypditice at the scene next to his
body, and proceeded to shoot himself in the bodyfare. She wrestled him over the
firearm in a bid to disarm him, but did not knowhthe fatal shot was inflicted

because she had closed her eyes when it was dischar

[8] To rebut this version the state led, intka,athe evidence of the deceased’s
longtime medical doctor, Dr Vermeulen, who tredted regularly for chronic pain
and high blood pressure. According to the doctiog, gbserved no symptoms of a
psychological disorder in the deceased. She atkoatibelieve that he was the author
of the purported suicide note because it wasdittavith typographical errors which
she said were uncharacteristic of the deceasediEuimeis nature based on her
experience from regular e-mail correspondence hithh As indicated, the state’s
expert witnesses discounted any possibility thatfétal wound was self-inflicted
because of its position and track. Mr Wolmarans tten other hand, whilst not
disagreeing with his state counterpart on the wsumature and track, testified that it
could have been self-inflicted and physically destmated how this could have

occurred.

[9] The court below found the state version ofgékients compelling and accepted
it. The court made strong adverse credibility firgh against the defence witnesses,

alternately describing the version of the appellaittom it found an unimpressive
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witness, as ‘vague’, ‘inexplicable’ and ‘bizarr&@he court found Mr Wolmarans’
hypothesis and demonstration speculative and umecing, especially in light of the
appellant’s inability to explain the firearm’s ptoien when the fatal shot was fired.
The court concluded that ‘[f]or a right handed parso inflict that wound would have
required some ability in contortionism. The exitwmd would not have been where it

was.

[10] As to whether the court below assessed thdeewe properly and whether the
evidence indeed establishes the appellant’s ggillyas found, is not for this court to
determine. Suffice it to say that the objectivaredats of the evidence tend to show
that the state case was by no means weak. Thelagrohust then be that the

appellant’s prospects of success cannot be casegloais strong.

[11] It remains to consider the issue of risk afit. It is so that the fact that the
appellant relies on others to pay her bail, if ggdnshould not prejudice her cause.
But for the rest, | share the trial judge’s misgys. We are confined to the four
corners of a record which unfortunately does neeaé much about her personal
circumstances. The sum of her affidavit is that isha 45 year-old, unemployed
woman with no discernible home or work backgroutm@pthan that she was engaged
to and lived with the deceased at his house inkd@ae around his death. She
became engaged to another man with whom she clyriesgs at his house in a
different province not very long after the deceademtl. She has adult, married
children who presumably lead their own indepentiess somewhere in Pretoria. She
has no passport or family and friends outside SAfriba. She has a fraud conviction
from 2004 and had a pending shoplifting case attithe of the bail application
(which we learnt during the appeal had since beémdvawn). She was admitted to

R1 000 bail and received treatment for a nervoagskaown during her trial. An
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acknowledgement of debt in the sum of R106 900 ke apparently signed in the
deceased’s favour, and about which very little slsems to be known, came up in
evidence during the trial as mentioned in the jueighof the court below. The debt
constituted one of the reasons for the trial judgieep concern about the appellant’s
failure to explain the precise state of her asaetkliabilities and general financial

status.

[12] | find it most concerning that neither the afygnt’'s children nor her current
fiance, who would pay bail if granted, did not depao affidavits in support of her
application. Notably, in the unsigned copy of H&davit (one presumes in her favour
that the copy filed with the court below was prdypeommissioned) which forms part
of the appeal record, whilst her fiance’s nameestioned, the name of his employer
IS, inexplicably, left blank. An affidavit deposéd by her fiance confirming her
address and their relationship, which her own affidpromises, is of course not
attached. One gathers only from statements maplasising by her counsel from the
Bar that, allegedly, her children had visited herprison (this was presumably
mentioned to show that they were involved in hef) land her fiance did not attend
the bail hearing because of work commitments. Beutd is no real indication of who
these people are and no acceptable explanatiowasytall three could not depose to
confirmatory affidavits. They remain shadowy, altfaseless figures, much like the

appellant herself.

[13] It simply does not help the appellant to arthed the state did not contest the
facts contained in her affidavit and that they therefore sufficient. The burden to
establish exceptional circumstances justifyingrieérase by adducing the necessary
facts to the court lies squarely on her should#ftsist it is a fact to be considered in
her favour that she diligently attended her triabomere R1 000 bail, the fact is that
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her situation has changed dramatically. She has besmvicted of an extremely
serious offence. As | have said, on the facts leefisrthe state case can by no means
be said to be subject to serious doubt. It is metr@ote possibility that the appellant’s
conviction may be confirmed. And if that shouldwcshe undoubtedly faces lengthy
incarceration. In my view, her skimpy affidavitifaghort of establishing her alleged
‘strong emotional ties to the country’ and thatlsags no independent financial means.
According to the record, during the hearing thetbelow pertinently raised the gaps
in the appellant’s affidavit and its willingnesdtear another bail application at a later
stage. Nothing precluded the appellant, who waaliegepresented, from requesting
an adjournment to provide better detail about lees@nal circumstances. As things
stand, very little is known about her. And thereagguarantee that even stringent bail
conditions would provide an adequate safeguarchagthe risk of abscondment in

the circumstances. The appeal must, accordingly, fa

[14] In the result, the following order is made.

The appeal is dismissed.

MML Maya
Judge of Appeal
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