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one ZUKIZANI  GQWEDE, an adul t  male a t torney ( " the  

defendant ")  for  the  del ivery  o f  a  NECSL2100 PABX Main  

Cab and accessor ies  ( " the  equipment ")  ren ted f rom Sasf in  

in  terms o f  a  Master  Renta l  Agreement  ( " the  agreement ' ) ;  

the  payment  o f  outstanding renta ls  o f  R113 431.47,  in teres t  

on  the  a foresaid  amount  a t  a  ra te  o f  the pr ime ra te o f  

in teres t  p lus  6  percent  and costs  on  the  agreed scale ,  as  

between a t to rney and c l ient .  

The defendant 's  opposit ion  to  the p la int i f f 's  c laim for  

summary  judgment  10 

[3 ]  The defendant  in i t ia l l y  ra ised a number  o f  defences  

to  the  c la im o f  the  p la int i f f  as  se t  ou t  in  the  p la in t i ff ' s  

par t i cu la rs  of  c la im  by way of  h is  p lea  and  h is a ff idavi t  

res ist ing summary judgment .   Thank fu l l y,  a t  the  hear ing  of  

th is  appl ica t ion  on the  opposed ro l l ,  Adv Ndlovu,  who 

appeared on behal f  o f  the  defendant ,  abandoned the 

major i ty  o f  these "de fences"  and res t r ic ted h is  a rgument to  

only  two grounds o f  opposi t ion  to  summary judgment  on 

behal f  o f  the  defendant .   These grounds o f  opposi t ion  were 

the  lack o f  au thor i ty  o f  the deponent to  the  p la in t i ff ' s  20 

a ff idavi t  in  suppor t  o f  summar y judgment  in  tha t  the  

deponent  lacks the author i ty  to  depose to  tha t  a ff idavi t  ( " the  

lack  o f  au thor i ty  poin t" )  and the asser t ion tha t  the ac t ion  is  

premature  as the  p la in t i f f  has fa i led to comply  wi th  

sect ion  129 o f  the  Nat ional  Credi t  Act  ( "NCA")  and th is  was 
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necessary  s ince the  agreement  i s  a  lease which  i s  subject  

to  the  NCA ( " the  NCA poin t" ) .  

[4 ]  I t  i s  wor th  no t ing a t  th is  s tage tha t  any delay  in  

handing  down th is  judgment  has been due to  the  onerous 

work load to  which  th is  Cour t  has been subje c ted rather  than 

the  complexi ty  o f  any o f  the  issues involved here in .   This  

fac t  wi l l  be c lear  f rom the re la t ive brevi ty  o f  the  res t  o f  the  

judgment  which  fo l lows.  

The lack of  authori ty point  

[5 ]  The issue as to  whether  a  deponen t  i s  au thor ised to  10 

depose to an a ff idavi t  has been put  to  rest  in  Ganes and 

Another  v  Telecom Namibia  L td 1  where  the  Supreme Cour t  

o f  Appeal  ( "SCA")  he ld tha t :  

"There is  no  mer i t  in  the content ion tha t  Oosthuizen  AJ 

er red in  f ind ing  tha t  the  proceedings were duly author i sed .   

In  the  founding a ff idavi t  f i led  on  behal f  o f  the respondent  

Hanke said tha t  he  was duly  au thor ised to  depose to  the  

a ff idavi t .   In  h is  answer ing  a ff idavi t  the  f i rs t  appel lan t  s ta ted  

tha t  he  had no knowledge as to  whether  Hanke was du ly  

au thor ised to depose to the founding a ff idavi t  on  behal f  o f  20 

the  respondent ,  tha t  he  d id  not  admi t  tha t  Hanke  was so  

author ised,  and tha t  he put  the  respondent  to  the proof  

thereof .   In  my v iew,  i t  i s  i r re levant  whether  Hanke had 

been author ised to  depose  to  the  founding a ff idav i t .   The 

                                            
1 2004 (3) SA 615 (SCA) at [19]  
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deponent  to  an  a ff idavi t  in  mot ion  proceedings need not  be  

author ised by  the  par ty  concerned to  depose to  the  

a ff idavi t .   I t  i s  the  ins t i tu t ion  of  the  proceedings  and the  

prosecut ion  thereof  which  must  be author ised.   In  the  

present  case the  proceed ings were  inst i tu ted and 

prosecuted by  a  f i rm of  a t to rneys purpor t ing  to  ac t  on  behal f  

o f  the respondent .   In  an aff idavi t  f i led together  wi th a  

not ice  o f  mot ion  a Mr  Kurz  stated tha t  he  was a  d i rec tor  in  

the  f i rm o f  a t torneys act ing  on behal f  o f  the  respondents  

and tha t  such f i rm of  a t to rneys was duly  appointed to  10 

represent the  respondent .   That s ta tement has not  been  

chal lenged by the  appel lants .   I t  must ,  there fore ,  be  

accepted tha t  the inst i tu t ion  o f  the  proceedings was duly  

au thor ised.   In  any event ,  Rule  7  provides a  procedure  to  be  

fo l lowed by a respondent  who wishes to  chal lenge th e 

author i ty  o f  an at to r ney who ins t i tu ted mot ion proceedings 

on behal f  o f  an appl ican t .  

The appel lants d id no t  avai l  themselves o f  the procedure so  

provided .   (See Eskom v Soweto  Ci ty  Counci l  1992 (2)  SA 

703 (W)  a t  705 C-J) " 2 20 

[6 ]  The s i tua t ion  deal t  wi th  in  Ganes  i s  p recise ly  the  

scenar io in  the present mat ter.   In  the  defendant 's  a ff idavi t  

res ist ing  summary judgment  the  defendant  s imply  makes the  

bold  averment  that  the  dep onent  to  the  a ff idavi t  has not  pu t  

                                            
2 Emphasis added 
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up a resolut ion to the  e ffec t  tha t  he  ha s the author i ty  to  

depose there to  and the  defendant  has taken no s teps in  

te rms of  Rule  7.  

The NCA point  

[7 ]  The defendant  does not  d ispute  tha t  ownersh ip  in  

the  equ ipment  would  never  pass to  h im but  would a t  a l l  

mater ia l  t imes ves t  in  the  Hi rer.   The defendant  in  fac t  

re l ies  on th is  la t ter  fe ature o f  the  agreement  a s the  

foundat ion  o f  h is  c la im agains t  Sas f in  ( th is  being one o f  the 

defences tha t  was abandone d) .  10 

[8 ]  in  ABSA Technology  F inance So lu t ions (Pty )  L td  v  

Michael 's  B id  a House CC and Another 3 i t  was held  that :  -  

"A t rue  lease,  one that  obl iges the lessee to re turn the th ing 

h i red  a t  the  end of  the  contract ,  i s  thus not  cove red by the  

def in i t ion  o f  a  credi t  agreement  and the  re lat ionship  

between the  lessor  and the lessee is  not ,  i f  one has regard 

only  to  th is  de f in i t ion,  governed by  the  provis ions o f  the  

Nat ional  Credi t  Ac t" 4 

[9 ]  The fac t  tha t  the  agreement  i s  no t  subjec t  to  the  

provis ions of  the  NCA has the  resul t  that  the  p la int i f f  was 20 

consequent ly  not  requi red  to  comply w i th subsect ion  129(1)  

of  the  NCA pr ior  to  ins t i tu t ing  the ac t ion .  

The standard to meet  to defeat  summary judgment  

[10 ]  The pr inc ip les  per ta in ing to the standard which a  

                                            
3 2013 (3) SA 426 (SCA) at [14 and 26] 
4 Emphasis added. 
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defendant  must  meet at  summary judgment  s tage to  avoid  

having  summary judgment  g ran ted in  favour  o f  the  p la in t i ff ,  

are  fa i r l y  t r i te .   Never theless,  they are  wor thy  of  br ie f  

ment ion.  

[11 ]  In  the  context  o f  the  amended Un i fo rm Rule  32,  i t  

was held  by  Binns -Ward J  in  Tumi leng Trading CC v 

Nat ional  Secur i ty  an d Fi re  (Pty)  L td ,  E and D Secur i ty  

Systems CC v Nat ional  Secur i ty  and F i re (Pty)  L td 5 tha t  the 

"c lassica l  fo rmula t ions" in  Maharaj 6 and Brei tenbach  v  Fia t  

SA 7 remain  the s tandard  tha t  defendants  have to  meet .  10 

[12 ]  Fur ther,  in  the  matter  o f  Brei tenbach  i t  was held :  

"Another  provis ion o f  the  sub -ru le  which  causes d i f f i cu l ty,  i s  

the  requi rement  tha t  in  the  defendant 's  a ff idavi t  the  nature 

and grounds o f  h is  de fence,  and the  mater ia l  fac ts  re l ied  

upon there fore ,  are to  be  d i sc losed " fu l ly " .   A l i tera l  

meaning  o f  tha t  requi rement  would  be  to  impose on a  

defendant  the duty o f  se t t ing  ou t  in  i ts  a ff idavi t  the  fu l l  

de ta i l s  o f  a l l  the  evidence  which  he proposed to  re ly  upon in  

res ist ing the  p la in t i ff ' s  c la im a t  the t r ia l .   I t  i s  inconceivable ,  

however,  tha t  the  draftsman o f  the  Rule  in tended to  p lace 20 

tha t  burden upon a  defendant .   I  respect fu l l y  agree … that  

the  word  " fu l l y"  should  not  be  g iven i t s  l i tera l  meaning in  

Rule  32(3) ,  and tha t  no  more  is  ca l led  fo r  than th is :  tha t  th e 

sta tement o f  mater ia l  facts  be  su ff i c ie nt ly  fu l l  to  persuade 

                                            
5 2020 JVR 0747 (WCC) 
6 Maharaj v Barclays National Bank Ltd 1976 (1) SA 418 (A)  
7 1976 (2) SA 226 (T) 
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the  Court  tha t  what  the  defendant  has a l leged ,  i f  i t  i s  

proved  a t  the t r ia l ,  w i l l  const i tu te  a de fence to  the p la in t i f f ' s  

c la im.   What  I  would  add,  however,  is  tha t  i f  the  de fence is  

averred  in  a  manner which appears in  a l l  the c i rcumstances  

to  be  needlessly  bald ,  vague or  sketchy,  that  wi l l  cons t i tu te  

mater ia l  fo r  the  cour t  to  consider  in  re la t ion  to the  

requi rement  o f  bona f ides  …" 8 

[13 ]  Final l y,  in  Arend and Another  v  Astra  Furn ishers  

(Pty)  Ltd 9 i t  was held  tha t :  

"The Cour t  must  be  appr ised of  the  fac ts  upon which  the  10 

defendant  re l ies  wi th  such comple teness as  to  be  able to  

hold tha t  i f  these sta tements o f  fac t  are found at  the t r ia l  to  

be  correct  judgment  should be on the  defendant ,  and that  

the  defendant 's  defence  appears  to  be a  bona f ide  one … 

Accord ingly,  i f  for  ins tance the  statements  o f  fac t  a re 

equivocal  or  ambiguous or  cont radic tory  or  fa i led to  

canvass mat te rs essent ia l  to  the  defence ra ised,  then the  

a ff idavi t  does not  comply  wi th  the  ru le" 10 

[14 ]  In  the  premises ,  the defences as se t  out  by the  

defendant  and as deal t  wi th  ear l ie r  in  th is  judgment  c lear ly  20 

fa l l s  shor t  o f  set t ing  out  a bona f ide defence which  is  good 

in  law and i f  p roved a t  t r ia l  would  const i tu te  a  good defence 

(or  even a  t r iab le  issue)  to  the  p la int i f f 's  c la im.   Under  the  

c i rcumstances  summary judgment  should be granted in  

                                            
8 Emphasis added 
9 1974 (1) SA 298 (C) at 304 A 
10 Emphasis added 
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favour  o f  the  p la int i f f .  

[15 ]  A f ina l  word  in  th is  matte r  i s  in  respect  o f  the  

s te r l ing  argument  pu t  up  on behal f  o f  the  defendant  by 

Adv Ndlovu.   This  was  par t i cu lar ly  so  in  respect  of  the  NCA 

poin t .   Regre t tably,  tha t  a rgument  was based upon a  

mis in terp re ta t ion  of  the mat ter  o f  ABSA v Michael 's  Bid a  

House  (supra)  re l ied  upon by the  p la in t i f f  and the  

in terpreta t ion  by  the  SCA of  Parvey,  Br idgeway  and Tucker ,  

as  deal t  wi th  there in .   This  resul ted  in  Adv Ndlovu  

mis takenly  re ly ing on subsect ion  8 (4)  o f  the  NCA in the  10 

present matter  which was incorrec t .   This judgment  wi l l  not  

be  burdened unnecessar i ly  by  carry ing  out  a  de ta i led  

examinat ion thereof .   I t  i s  abundant ly  c lear  f rom a  read ing 

of  ABSA v  Michae l 's  Bid  a  House  (supra) . 11 

Order  

[16 ]  This  Court  makes the  fo l lowing  order.   I t  i s  o rdered 

tha t  summary judgment  is  g ran ted in  favour  o f  the  p la in t i f f  

agains t  the  defendant  for :  

1 .  Return  o f  the fo l lowing  goods,  1  X NECSL2100 

PABX Main  Cab and accessor ies  wi th  ser ia l  number  20 

A16494S9Z00172.  

 2  Payment  of  the  sum of  R113  431.47 ;  

 3  In terest  on the  a foresaid  sum at  the pr ime in teres t  

ra te p lus 6 percent per  annum f rom 6 November  

                                            
11 At paragraphs [14]; [18 to 28]. 




