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[1] The issue in this trial action is whether or na first and second

plaintiffs validly entered into an agreement innterwhereof the parties, and
in particular the first and second plaintiffs, coxmpised their claims and
settled their disputes with the first defendantiag from a written agreement
between the plaintiffs and the first defendant.e Vhlidity of the agreement is
to be tested by reference to both compliance wittreached formalities

imposed by the parties, known as 8tafrenprinciple and by determining the

limits of theShifrenprinciple.

[2] At all times material to this action and up unfi0Z, the Steyn family
lived on the farm “Stadigfontein” on which a daferming business operated.

The dairy farming business appears to have beeducted by Mr James
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Steyn, the first plaintiff (“Mr Steyn Snr”) in pamérship with his son Mr Derek
Steyn, the second plaintiff (“Mr Steyn Jnr”). Tland upon which the dairy
farming business was conducted was owned by MrnS8&y and his wife,

Mrs Dolores Steyn (“Mrs Steyn”). As a result ohtact through Mrs Steyn’s
sister, the second defendant (“Mr Visser”), comneehnegotiations in 2007
to purchase from the Steyns both the land anddhaifg business. On 15
May 2007, two written agreements of sale were catexl. The first

concerned the sale of the land by Mr Steyn SnrMrgiSteyn to a company
Autumn Storm Investments 384 (Pty) Limited, repreed by Mr Visser. The

second agreement was the sale of the dairy farimisgess by Mr Steyn Snr
and Mr Steyn Jnr to the first defendant compangragented by Mr Visser.
Mr Visser signed as surety and co-principal defothe first defendant. No

issue arises from the first sale agreement in dsgehe land.

[3] In terms of the sale of business agreement, trs tlefendant
purchased the dairy farming business from the &irst second plaintiffs for
the sum of R1 809 250,00. A deposit of R1 milliwas payable on or before
1 July 2007. The balance was to be paid in thirte®nthly instalments of
R62 250,00, commencing on 1 August 2007. Theneatieh instalment was
to be paid on the first day of each following manffhe agreement expressly
recorded that no interest was payable on the pfite business was sold as a
going concern and expressly included a herd ofstoek, a feed mixer, a
tractor, a wagon, approximately 700 tons of anifodder, the goodwill and
the name of the business. The effective date efatireement was midnight
on 30 June 2007. The livestock was ascribed aevafuR1 444 400,00 and
the 700 tons of fodder agreed at the sum of R120000 The agreement
included an express provision for the retentiorowhership in favour of the
sellers of the livestock until payment of the falirchase price had been made.
Clause 15.1 of the sale of business agreementdegdhat the agreement was
the whole agreement between the parties and neragrd in conflict with the
provisions thereof was to be binding on the partieless it was reduced to
writing and signed by all the parties. The writegreement itself was signed
on behalf of the sellers by only Mr Steyn Snr.
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[4] Prior to the conclusion of the agreement and onptil 2007, a

payment of R225 000,00 was made in cash by Mr Yisse

[5] The transaction was further complicated by the flaat, prior to the
conclusion of the two agreements and in anticipatiwereof, during or about
mid April 2007, Mr Visser caused approximately Z0@ther dairy cows to be
brought onto the farm. From that time up until #féective date of the
agreement, these cows were fed and managed by tdymsSwho were
required to recoup the cost of maintaining andupleeep of the animals from
the revenues generated from their milk yield. His tregard it appears that
Mrs Steyn was burdened with the task of keepingktf and accounting for
the feed consumption of these animals and theidymton output. In
addition, Mr Visser’'s brother came to stay on taef to familiarise himself
with the business as it seemed he was to be indatvés future day to day

management.

[6] On 1 July 2007, a further payment of R800 000,00ischarge of the
purchaser’s obligation to pay the initial depodittiee purchase price was
made. On 3 July 2007 and 8 August 2007 respegfivelo payments of
R62 250,00 were made.

[7] On 21 August 2007, Mr Visser addressed a lettetht Steyns

recording a number of complaints. The complainte summarised as
follows: the land was purchased at almost twiceHiglest going price per
hectare in the area, the general condition of #nmfwas below average and
intensive maintenance was required for fencingegapaths, houses and
buildings which were in a poor condition, the inqaacy of grazing pastures
giving rise to the need to purchase feed and tHenpeance of both the tractor
and the feed mixer. The letter of complaint waketaup by attorneys

Liebenburg Malan Liezel Horn Inc for the SteynshisTled to discussions
concerning the disputes and in particular accognigsues arising from the

additional cows brought onto the farm prior to dffective date.
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[8] On 19 September 2007, a written agreement of sedtie was
concluded between the first and second plaintifid ¢he first defendant,
represented by the second defendant (“the firstlesstnt”). The first
settlement was signed by Mr Steyn Jnr on behathefseller. Mr Steyn Snr’'s
signature was absent from the document. Thededgtement provided for the
return of the feed mixer in return for a creditre@uction of the price of the
tractor to R20 000,00, a credit in respect of tteughter of a bull and an
undertaking by the sellers to rectify the shortaféodder delivered as at the
effective date. The joint dairy farming from thecend half of April to the
end of June 2007 was acknowledged and there wamdertaking to credit
the first defendant for duplications of amounts rged and errors in

accounting.

[9] On 5 and 7 November 2007, the first defendant ntaae further
payments each of R30 538,14.

[10] The first settlement did not bring about an enthedispute between
the parties. Later in November 2007 another despleveloped between the
parties when Mr Steyn Jnr discovered that Mr Vidsat sold 23 animals and
was attempting to sell further livestock. This waleged to be in
contravention of the rights of the plaintiffs byasen of the express terms of
the sale which provided for the retention of owhgrsn the animals until the
full purchase price had been paid. This disputéum gave rise to urgent
proceedings in the Vereeniging Magistrates’ Couithe deponent to the
founding affidavit was Mr Steyn Jnr. Both the fiesxd second plaintiffs were
represented in these proceedings by a new firmttofreeys, De Bruyn &
Vennote. By this stage, Mr Visser had engagedstmwices of a firm of
attorneys Miller & Nolte Inc who thereafter dealithvthe matter. Settlement
discussions were held at De Bruyn & Vennote’s effion 6 December 2007.
On the following day a payment was made of R142@®D0n cash to
Mr Steyn Jnr, apparently in settlement for live&tadich had been sold.
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[11] At that stage the settlement negotiations dealh wit number of

disputes. The first defendant had complained thate was as shortfall of
sixteen heifers and the best milk cow was absem fthe herd that had been
handed over. The purchaser raised disputes abeuldfective condition of

the feed mixer and the tractor. Complaints wereerabout the overgrazing
of the property leased out to a neighbouring fararet the shortage in the
guantity of fodder at the date of handover. Acouydo the evidence of both
parties, at some stage it was determined that ElyrSinr would be the only
member of the Steyn family present at meetings héfld the attorneys and

Mr Visser.

[12] In any event, on 7 December 2007, attorneys De rB&ywennote

sent a settlement offer by way of telefax on beloélthe first and second
plaintiffs. The letter was addressed to the fidsfendant’s attorneys. The
letter proposed that the first defendant pay to phentiffs the sum of

R300 000,00. The sum of R300 000,00 was to bearest at the rate of
15,5% per annum from the date of signature of #tdesnent to the date of
final payment, such interest to be calculated enahtstanding balance. The
balance was to be paid by way of monthly paymehi*2b 000,00 together
with the interest with the first payment to be mada or before

7 January 2008. The offer expressly recorded ttatsettlement agreement
(“the second settlement”) was not in novation oé téxisting purchase
agreement to the extent that it did not conflicthwihe provisions thereof.
Over and above the payment of R300 000,00 a caniwito to the plaintiffs’

legal costs in the sum of R5 000,00 was requifBake other terms of the offer

are not relevant for the present purposes.

[13] On 12 December 2007, the first defendant’s att@srsant a letter by
telefax to the plaintiffs’ attorneys confirming ththe settlement proposal set
out in the letter of 7 December 2007 was acceptablee letter recorded that
R100 000,00 had been paid on 11 December 2007et@ltintiffs and the
capital balance was to be altered to the sum ofORBD,00. The letter

recorded that in all likelihood the balance of R200,00 would be paid
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before 7 January 2008 to finalise the matter arsiich balance was not paid
on or before 7 January 2008, then the provisiolading to the repayment of
the balance at the rate of R25 000,00 per monthdaayply.

[14] In the event, the payment of R100 000,00 was osliected in the
plaintiffs’ bank account on 13 December 2007. AtHar payment of
R210 000,00 was paid into the plaintiffs’ bank agaioon 14 December 2007.

[15] On 14 January 2008, the plaintiffs’ attorneys wrot¢he defendants’
attorneys recording their understanding that therdkants had paid the full
outstanding balance as referred to in their ledtfe¥ December and in that
sense the matter was finalised. The letter cdlegayment of the R5 000,00
in respect of the legal costs so that the matterddcde finalised. On
1 April 2008, a letter was addressed to De BruynVé&nnote enclosing
payment of a cheque of R5 000,00 in respect ofetpal costs in full and final
settlement. It is unclear to me whether the paymes in fact made. It is not
necessary to make any finding in this respect &0RB0,00 had in fact been
paid. This more than covered the capital, intea@st costs required in terms

of the second settlement agreement.

[16] Thereafter for almost a year and a half, the despatppear to have
been put behind the parties. However on 16 Seme09, a letter was sent
by attorneys Zehir Omar, on behalf of the plaistifflemanding payment of
the sum of R410 820,72 claimed as the balanceamdiistg in respect of the

sale of business agreement.

[17] The plaintiffs’ summons was based on the sale sirf@ss agreement
dated 15 May 2007. The claim alleged the writterms and default on the
part of the first defendant having failed to maikeeious and proper payment
of the instalments of R62 250,00 per month. Themons claimed the
amount of R410 820,72 due and payable. This amwastlater amended at
trial to an amount of R413 673,72. The plaintiftsilculation of the amount

outstanding gave credit for R1 million paid by way deposit, the two
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instalments of R62 250,00, the two payments of B3)14 made in
November 2007 and a credit was given for the RZIMNAI paid on
14 December 2007. The formulation of the plaigstifflaim ignored the first

and second settlement agreements.

[18] The defendants’ plea originally relied on the dethat the amount
due under the agreement had been paid and asHetedistence of the first
settlement agreement. On the second day of tnianaendment was sought
and granted which introduced, as an additionalraefethe second settlement

agreement.

[19] It is common cause between the parties that thasted a myriad of
disputes which | have enumerated above. Witnedifiesed as to the merits
of the various disputes but it was common cause ttie feed mixer was
returned to the plaintiffs and a sum of R277 000h@@ been paid to the
plaintiffs by the first defendant for which the daflants have not been given
credit. The reason for this, according to the ena® of Mrs Steyn, was that
these payments were appropriated to other claiatshidgd arisen between the
parties outside the written sale of business ageegnrelating to the first
defendant’s livestock that had been put on to #renfin April 2007 and
matters ancillary thereto. It was also further omon cause that there was a
duplication of R14 830,90 to which the first defantwas entitled in respect
of such other transactions. The plaintiffs’ evidengiven by Mrs Steyn, did
not dispute that the grazing pastures on the faadhideen depleted or that the
fodder that was delivered was less than 700 taviss Steyn attributed the
cause to the defendants having brought an additzfiacows onto the farm.
It was also common cause that the feed mixer hah beturned to the

plaintiffs.

[20] The plaintiffs’ challenge to the settlement agreetmavas that they
did not comply with the formalities in clause 191 the sale of business

agreement.
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The Shifren principle

[21] The principles of freedom of contract and that cacts must be
enforced (embodied in the Latin expresspatta sunt servangaor sanctity
of contract, are fundamental to the South Africaamf@n Dutch common law
of contract. Prior to the decision 8A Sentrale Ko-op Graanmaatskapy Bpk v
Shifren en anderé964 (4) SA 760 (A), in the context of agreememtsch
entrench their provisions with a clause prescribifegmalities for the
subsequent variation of the terms of the earlige@ment, these principles
were applied with equal vigour to both sides of dedate over the question
whether the original contract prescribing formabtshould prevail over a later
contract executed by the parties without obsertdmegformalities, see Hahlo
(1965) 82SALJ4 and Reinecke and Van der Men(1®64)28 THRHR154.
Ultimately in Shifren the application of these principles has recoghibeat,
through the exercise of freedom to contract, paten restrict their freedom
to contract and their autonomy. This they do bgspribing that any future
agreement to vary or alter the terms of a contrawtist comply with
prescribed formalities. Where such provision sglit entrenched, the original
agreement is incapable of being validly alterechait complying with such
prescribed formalities. This has become known tas Shifren principle”.
The Shifren principle has survived constitutional challenger@zent times,
Brisley v Drostsky 002 (4) SA 1 (SCA). As pointed out Brisley, at 11B -
H, Shifrengave greater weight to the parties’ original elssrof contractual
freedom than to their capacity to undo their ordgichoice without limitation.
In so doing, the court made a policy choice betwanopposing standpoints
where there were weighty arguments on both sidésdid not necessarily
come to one answer that was right in absolute textts the other answer

being wrong.

[22] The policy inShifrenwas that in circumstances where the parties
have incorporated a formalities clause which itselentrenched against an
oral variation, there was no reason to find why pagy cannot hold the other
party thereto. The policy is one of certainty andjive effect to the intention
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of the parties, through such a clause, to guarthapdisputes and difficulties

of proof which can arise in oral agreementsShifren766 G-H.

[23] Although the enforcement of th&hifren principle may cause
hardship in particular cases, such hardship musid yio the certainty of
principle in the law. However when faced with amrenched formalities
clause, the courts are astute to examine the sobpe future agreement
governed by such formalities. Where the entrendbechalities apply to a
future variation of the terms of the original agret, such formalities have
been held not to apply to an oral cancellatiompala Distributors v Taunus
Chemical Manufacturing Co (Pty) Ltt975 (3) SA 273 (T), an oral waiver
Phillips & another v Miller & anothe(2) 1976 (4) SA 88 (W), or to a waiver
by a conductyan As v Du Preet981 (3) SA 760 (T). Entrenched formalities
clauses must be restrictively interpreted becabsg turtail common law
freedom of contractRandcoal Services Ltd and others v Rand Gold and
Exploration Co Ltd1998 (4) SA 825 (SCA) at 841 F. That a restrictive
interpretation is required, on the grounds of atatbment of freedom of
contract, of a clause which is valid because effegiven to the principles of
freedom of contract seems contradictory. This ligbbs the paradox
considered inShifren which is referred to in the minority judgment of
Cameron JA irBrisleyat 34 B — C.

[24] As remarked by Hutchisorf2001) 118 SALJ 720, courts have
frequently felt uncomfortable about applying t8hifren principle and have
resorted to all sorts of ingenious stratagems tadcadoing so. | am mindful of
the observation that the courts have frequentihénpast done so on doubtful

groundsBrisleyat 12A.

[25] In the present case, three questions arise, irecesyg each of the
settlement agreements. First, whether or not settement agreement was
one within the wording of the scope of the entremchormalities clause.
Secondly, if such a requirement is present, whetitenot there has been

compliance. Thirdly, if there has not been comm& whether,
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notwithstanding such non compliance, ti&hifren principle should be
enforced, or the settlement agreement nevertheleggven force and effect.
This third question involves an examination of linats of the application of

the Shifrenprinciple.

The first settlement

[26] In respect of the first settlement agreement, thexe no dispute that
this settlement agreement was one within the wgrdihthe scope of the
entrenched formalities clause. That is to sayp#réies were agreed that for it
to be valid, it had to comply with the formalitie§ clause 15.1 of the sale of

business agreement. It had to be in writing agdesd by the parties.

[27] The agreement had been reduced to writing. Thruthsbetween the

parties was whether or not the first settlemeneagent was compliant by
reason of the fact that it had been signed on beatiahe sellers by only

Mr Steyn Jnr. The absence of Mr Steyn Snr’s signeatvas contended by the
plaintiffs to be fatal to its validity.

[28] In the context of the alienation of land, a statytéormality is
imposed requiring an alienation of land to be inting and signed by the
parties thereto or their agents authorised in mgitiIn this context, it has long
been held that the signature of one partner s@we@ssignature as principal of
all the partners in the partnership. That parieenot treated merely as an
agent, whose authority is required to be evidennoedriting, Potchefstroom
Dairies v Standard Supply Ck®13 TPD 506Miller en ander v Pienaal 968
(3) SA 195 (A). There is no reason to confine grigciple only to formalities
imposed by statute and not to extend this prindipl®rmalities agreed by the

parties.

[29] Since the first and second plaintiffs operated thesiness in
partnership, the signature of the first plaintif the original sale agreement

sufficed to bind the second plaintiff thereto. Téignature of the second
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plaintiff to the first settlement agreement was fisignt to satisfy the
formalities of clause 15.1 of the sale of businegeeement. Thus the first

settlement complies with the entrenched formalitiasise.

The second settlement

[30] The court in Shifren was concerned with a clause prescribing
formalities for future variations of the terms betagreements. Such clauses
have commonly become known in commercial practise‘reon-variation”
clauses. No doubt, by reason of the restrictiterpretation given by the
courts over the years to the scope of such clatiseis,wording is commonly
expressly formulated to include waivers and caatels. | have deliberately
chosen to use the terminology “entrenched forneslifiwhen describing such
a clause, as the wording of the clause in the ptesese extends far beyond

mere variations of the terms of the original agreetn

[31] The first question in relation to the second setdet is whether or
not the second settlement is an agreement whithvathin the scope of the

entrenched formalities clause.

[32] Ms Lundstrom, who appeared for the defendantsedetin Buffet
Investments Services (Pty) Ltd and another v Bardl another[2009] JOL
24368 KZD as authority for the proposition that aral agreement of
compromise is not an agreement which is subjetih@édformalities of a non-
variation provision. Paragraph 13 of the judgnmierBuffet Investmentsolds
that a non variation clause will prevent waivertite general sense of an
informal agreement to vary the contract but thabeal waiver could still be
effectual despite a non variation clause on thesbdmt the terms of an
agreement were to the sole benefit of the plamtiffThis proposition was
based on the authority thpala Distributors. Thelmpala Distributorscase is
authority for the proposition that where there s entrenched provision
restricting an oral cancellation of the agreemant,oral cancellation is not

possible. An oral waiver would however be valid baly in regard to a right
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which accrues in terms of the contract exclusivelyhe party waiving. An
existing cause of action arising out of a breaclcaiftract can be waived
orally. This was so held impala Distributorson the basis th&hifrendid

not deal expressly with waiver and a waiver wasirdis from a variation of
the contract. The distinction between “waiver” &adriation” is discussed by

Hutchisonto which | have referred above.

[33] The Buffet Investmentase dealt with an exception to a plea alleging
an oral agreement in terms whereof the first pifhiagreed in full and final
settlement of the claims against the defendan&ctept a reduced payment
delayed in time with different security. This agmeent was characterised as a
waiver. | am unable, with respect, to agree whbk fudgment inBuffet
Investmentsas a correct application of tHenpala Distributors principle.
First, not only was there a standard non variattause which required
variations to be in writing and signed by the mtio be binding, entrenched
therein was a clause providing that no agreemenying adding to, deleting
from or cancelling the agreement and no waivemgfraght thereunder was to
be effective unless reduced to a non-electronijdogpy, written amendment
signed by means of handwritten signatures by doeiralf of the parties. As
such, the wording of the entrenched clause spadifiexcluded oral waiver.
Secondly, in my view, the agreement was incorrectiyracterised as a waiver
in any event. It was certainly not the waiver gdravision exclusively for the
benefit of the first plaintiff. Had this been sowaiver of such a term would
result in the term ceasing to apply. The oral agrent was one varying the
performance obligations of the first defendant @ndffective, created new
obligations different from those contained in thgreement. Expressed
differently, this was not a waiver in the senseaafight or provision which
accrued exclusively to one party and having beenegawvas dispensed with
in its entirety. Rather it was an agreement toyvdre right and the
corresponding obligation. If the reasoning in paaph 13 of Buffet
Investmentsvere to be accepted, tishifrenprinciple would no longer have
any application. Every oral agreement not comglymth the formalities
prescribed by the parties would be given effect tbea basis that such



Page 13

constituted a waiver by the party whose rights raguced in favour of the
party whose corresponding obligation is reducedsiogh oral agreement. |

find myself in respectful disagreement with theidien in Buffet Investments

[34] There is authority however for the proposition thatagreement to
accept substituted performance is not a variatibthe original agreement
and, where such substituted performance has bdbnperformed, this is
performance of the original agreemé&fdn der Walt v Minnaal954 (3) SA
932 (O);Telcordia Technologies Inc v Telkom SA 287 (3) SA 266 (SCA)
at 282.

[35] The first question concerning the scope of the exgemnt is not
concerned with a characterisation of the agreerapdtdetermining whether
such characterisation is an agreement to vary émst of the original
agreement. It is of little profit to attempt to arhcterise the settlement
agreement either as a waiver, an agreement toseglea agreement not to
enforce a right — gactum de non petend@a compromise, settlement,
novation, an agreement to accept substituted pedioce or any other
innominate contract. The first question is answdrg determining whether or
not the second settlement is an agreement whictliasrwith the provisions
of the original sale of business agreement. Thoiirrespective of whatever
label is given to the second settlement agreement.

[36] This question is answered by looking at the effeicthe second

settlement and asking whether or not the legal equmsnces thereof are
inconsistent with the legal consequences of thgirai agreement, prior to the
execution of the second settlement. | confess ltltid not understand the
difference, other than one of semantics, betweeagaeement which varies
the terms of an original agreement and one whiclesanot the terms but the

legal consequences thereof.

[37] The effect of the second settlement, is that ifquered, whatever

performance obligations the seller had under theegent that were the
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subject matter of a dispute between the parties amd further payment
obligations the defendants would have thereundeddveecome extinguished
on payment of the R305 000,00 and interest dudipaglated in the second

settlement.

[38] The legal effect of these terms is simply incomsisiwith the terms
of the original agreement. That this is so is ewidby the fact that the second
settlement is pleaded as a complete defence ta@im drought under the
original agreement. That the second settlementlictsnwith the provisions
of the original agreement, admits of no doubt. T question must be

answered in the plaintiffs’ favour.

[39] In relation to the second question, Mr Omar, whpeaped for the
plaintiffs, argued that the settlement agreemens wancluded by the
attorneys who were not authorised to make the aofierbehalf of both
plaintiffs as Mr Steyn Snr had not consulted witlerh nor given them

instructions.

[40] Lack of an agent's authority ordinarily ought to bkpecifically
pleaded,Tucker’s Land & Development Corporation (Pty) LtdPerpellief
1978 (2) SA 11 (T). It ordinarily cannot be raisethout an amendment,
Nyandeni v Natal Motor Industries Li®74 (2) SA 274 (D). Although this is
so, | do not intend to hold this against the pl#is)tthe defendants introduced
the second settlement agreement by way of amendometite second day of
trial. In any event, the defence of lack of auilyom my view must be
rejected for two principal reasons. First, therm¢ys had been acting for both
plaintiffs in the Magistrates’ Court proceedingslaapresented both plaintiffs
in the dispute. On that basis the attorney cdytdiad ostensible authority to
make the settlement proposal. Secondly, on thantfffa’ evidence, the
attorneys were being instructed by Mr Steyn Jnr wias in partnership with
Mr Steyn Snr. As such, his instructions to theorattys were sufficient
authority for the attorneys to make the settlemafifér on behalf of both

partners.
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[41] Although the letter of the defendants’ attorneys teda
12 December 2007 is signed by the attorneys, titer lembodying the offer
dated 7 December 2007 does not bear a manusayipatsre of its author.
The name of the attorneys is appended at the fothteoletter in typescript.
This letter was transmitted by telefacsimile trarssmon. The lack of a
signature to such letter was not something to wihighattention was drawn
nor to which specific reference was made by eitloér the parties’
representatives in argument. The lack of signatsrrelearly a failure to
comply with the formalities. Accordingly the secbmuestion must be

answered in the plaintiffs’ favour.

[42] The dispute is whether or not the second settlerabatild enjoy
efficacy and primacy over the original agreemerd dafeat the claim. This
then brings me to the third question which concetims limits to the

enforcement of th&hifrenprinciple.

[43] In relation to the third question, it must be notedt the Shifren
principle is established law and a part of the camhaw. The decision of the
court inShifrenis binding upon me as a puisne judge sitting esuat of first
instance and, on the authority Bfisley, which too, is binding upon me, there
is no scope for me to reconsider the principlehim light of my obligation to
develop the common law in the light of fundamemahstitutional values in

terms of section 173 of the Constitution.

[44] In Brisley an argument was advanced that a court shoulderdfus
enforce theShifrenprinciple where to do so would be unreasonabl&iunr
conflict with the principles of good faith. Thisilgmission was based on a
decision ofMagna Alloys and Research (SA) (Pty) Ltd v EIB84 (4) SA 874
(A). The submission was rejected &gagna Alloys dealt with the
enforceability of an agreement in restraint of &ad In rejecting the
submission, the majority iBrisley, at page 18 C-F, drew a distinction
between agreements in restraint of trade and afteehformalities clauses.

In restraints of trade, the enforcement of a litltm on the freedom to trade
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brings into collision, two fundamental considera®f public policy. These
are sanctity or enforcement of contracts and thieypthat everyone should be
free to pursue a chosen trade. On account of these conflicting
considerations, covenants in restraint of tradenfedves contain the nucleus
of later being held to be unenforceable and théigzatake this risk upon

themselvesBrisleyat 18 para 30.

[45] The only tension in the application of ti@hifren principle is the
paradox in having to choose between an earlieratar Icontract and the

application of the principles of freedom and sagaif contract.

[46] Magna Alloyshowever dealt with covenants in restraint of traden

a starting point of general principles applicaldeall contracts. That is that a
covenant in restraint of trade, like any other cact{ lawfully concluded,
ought to be enforced unless the enforcement therabfthe time of
enforcement, would be contrary to public policy.heTfundamental policy
consideration is the principle of the sanctity ohtracts, namely that contracts
ought to be enforced. Although there is no patemtleus of a conflict of
public policy considerations, it does not mean tiate will ever arise later.
Sanctity of contract has its limitations which a@pebe found in other policy
considerations that are present in the enforcerokstch a contract at the
time it is sought to be enforced. Applying thesgal principles to the present
case, the limits of the enforcement of ifrenprinciple are to be found in
public policy. Hence if theshifren principle is not to be enforced in the
present case, such must be justified on the baaithe enforcement would be
contrary to public policy. Support for this is b found in the minority

judgment of Cameron JA irisleyat 34G.

[47] In the present case, the policy choice mad8&hifrenwas to apply
freedom and sanctity of contract and prefer thgimal agreement and thus
enforce the entrenchment and formalities clausthéninterests of certainty
and to protect against disputes and difficultiespaodof that arise in oral

agreements.
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[48] This approach of limiting the scope of the applmatof theShifren
principle, on the grounds that to enforce the pplecwould be contrary to
public policy was adopted in a carefully reasonatgment of Alkema J in a
judgment inNyandeni Local Municipality v Hlaz?010 (4) SA 261 (ECM). |
agree with the reasoning therein and in partictilarconclusion in paragraph
94 on page 280 of the reported judgment, savel tauld add that whether
or not a contractual term offends public policyn to be determined solely
by the identification of a constitutional principhhich informs public policy

and which is offended.

[49] As pointed out by Cameron JA Brisley, at 34C-D, the courts have
the general obligation which is not purely disor#ry to develop the
common law in the light of fundamental constituabralues. The inherent
power of the High Courts to develop the common imexpressly recognised
in sections 39(2) and 173 of the Constitution. Témner section provides
that the courts, when developing the common lawtpr@mote the spirit and
objects of the Bill of Rights. In section 172(¥)tbe Constitution, a court is
enjoined when deciding a constitutional matter imiiks power to declare that
any law or conduct that is inconsistent with then§dution to be invalid to
the extent of its inconsistency. Section 2 of @mnstitution unequivocally
declares the Constitution to be the supreme lawhef Republic and law
inconsistent with it is invalid. The common laww®ver is recognised in
sections 39(2) and 173 and, except where inconsigtgh the Constitution,
remains valid. It is thus clear that where the gmn law conflicts with the
Constitution, to the extent of such inconsisteniog, common law is no longer
applicable. Furthermore in developing the commenm, lthe courts exercise
their inherent jurisdiction and are required toetéto account the interests of
justice, section 173, in the light of fundamentainstitutional values.
However, where there are features of the commonwaich are in no way
repugnant to constitutional values, and in respéavhich the fundamental
values of the Constitution are silent, the commaw must continue to be

applied.
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[50] The principled basis for not enforcing an entreuctiermalities
clause, set out iNyandenj has been followed iGF v SH and other2011 (3)
SA 25 (GNP). Although I need not comment on thpliaption of the legal
principles underlying the basis for defining thigmitation of the enforcement

of theShifrenprinciple inNyandeniandGF, | accept as correct such basis.

[51] The second settlement was not confined only tostie of business
agreement. It is a compromise of disputes thatdmee@n not only under the
sale of business agreement, but also disputesvérat intertwined therewith
which arose from the dairy farming operations cateld by the first
defendant with its cattle on the farm prior to #féective date. The second
settlement, if enforced and given effect, would moly affect the legal
consequences of the original agreement but wowldl lating to a conclusion
the Magistrates’ Court litigation and settle thdnest disputes arising from
collateral agreements in relation to the additiotialry cows placed on the
property prior to the effective date by the pur@masand expenses incurred
with hospitality afforded to Mr Visser’s brother.

[52] Thus the effect of the second settlement goes lekyoarely an

alteration of legal consequences of the originakagpent. Agreements in
relation to the Magistrates’ Court proceedings aheé other financial

transactions and disputes arising therefrom faliside the scope of the
original agreement. These agreements were notecullp entrenched
formalities clauses. The second settlement wasonbt a comprehensive
agreement which disposed of all of these disputgsaas indivisible; it did

not separately identify parts of the settlement sasnrelating to individual
disputes. The figure was derived no doubt by a®rsig the net effect of all
the disputes and claims made by each of the pagasst the other.

[53] Arising from this there are three public policy eaterations which
are arguably offended by giving effect to tBbifrenprinciple in the present

matter.
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[54] The first is that there should be an end to litayatBoshoff v Union
Governmenti932 (TPD) 345Firestone SA (Pty) Ltd v Gentiruco AG77 (4)
SA 298 (A), Minister of Justice v Ntull997 (3) SA 772 (CC) andfrican
National Congress v United Democratic Movement atiters (Krog and
others intervening2003 (1) SA 533 (CC) at 541 para 14. By not gjwffect
to the second settlement, the Magistrates’ Cowtgedings will not be finally

disposed of or brought to an end.

[55] The second ground of public policy is that parteslisputes are to
be encouraged to avoid litigation and the expendefays, hostility and
inconvenience that it usually entails, by resolvihgir differences amicably.
By reason of this public policy consideration andorder to encourage full
and frank discussions to arrive at such a reseolutievidence of such
negotiations and admissions made in such discussio® not admissible in
ensuing litigations if the negotiations faiNaidoo v Marine & Trade
Insurance Co Ltdl978 (3) SA 666 (A) at 677 C-D. Giving effect tioe

Shifrenprinciple in the present matter will discouragé aoly the settlement
of the disputes that have arisen in the sale agFeerbut reopen the

Magistrates’ Court litigation.

[56] This is not to say that agreements, aimed at sgtlitigation or
bringing litigation to an end, are never subjectte Shifrenprinciple. One
may well conceive of cases in which there is paldidy acrimonious
litigation and the parties convene a settlementusision but, by reason of
mutual mistrust and hostility, do so on the priaderstanding and agreement
entrenched if needs be, that notwithstanding wleaternight be discussed
orally at such settlement meeting or negotiatiashere will be no settlement
agreement unless and until same is reduced tongriind signed by the
parties or their representatives. In such an megta the public policy
considerations would weigh in favour of enforcihg Shifrenprinciple.

[57] Thirdly if effect were to be given to the entrendHermalities clause,

the principles of freedom and sanctity of contraould be violated. This is
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not in respect of the tension or paradox to whit¢tave referred to above in
relation to the agreement insofar as it varieslégal consequences of the
original agreement. This would be a violationtadge principles in relation to
the agreement insofar as it relates to the settiemethe Magistrates’ Court
litigation and the disputes which are outside thgioal agreement and relate
to collateral agreements. In respect of agreemsdating to these disputes, the

parties have not taken upon themselves entrencinetlities.

[58] Thus the third question is to be answered in tferdlants’ favour.
The Shifrenprinciple must yield to the public policy considgons requiring

the enforcement of the second settlement agreement.

[59] Furthermore and in any event, should | be wrongiwing effect to
the second settlement agreement, the plaintiffe Hawo other difficulties.

These are the first settlement agreement and #uetiffis’ own performance.

[60] The first settlement agreement in any event cormaplieth the
entrenched formalities clause. The plaintiffs’iclaof R413 673,72 ignores
payments totalling R277 000,00, acknowledged by gleentiffs as having
been received. R25 000,00 was received in AplI728s part of a payment of
R225 000,00 in respect of which only R200 000,08 weedited to the first
defendant as a deposit. A further R10 000,00 wesived on 13 July as were
two further payments of R142 000,00 and R2100 000r@8eived on
7 December 2007 and 13 December 2007 respectivBtythat ought to be
added the value of the credit for feed mixer whidms promised in the first
settlement agreement. The evidence of all thegsartas that this amount
was R70 000,00. There is too a further credit lay wf a reduction of part of
the purchase price assigned to the tractor. Thigepaagreed this amount in
the sum of R10 000,00. A further credit in the sinR51 428,57 ought to be
given by reason of the fact that 400 tons of fodafethe 700 tons stipulated
was delivered and lastly there is admitted creflRd4 830,90 in respect of a

duplication of charges applied to the defendards dlught to be given.
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[61] After applying these credits, in the light of thestf settlement, the
first defendant has paid an amount in excess @300 over and above the

plaintiffs’ claims.

[62] The plaintiffs’ formulation of their claim compldyeignores the first

settlement agreement and the credits due whickd haghlighted above. The
claim is for what is calculated on the terms of thiginal agreement without
any regard to the credits. Even if | were to djard both settlement
agreements and the credits, the plaintiffs’ ownfqyerance which has
emerged from four days of evidence cannot be igho@n the terms of the
original agreement, the plaintiffs have not propgrérformed. In particular
the plaintiffs did not deliver a tractor in the clition it ought to have been, the
plaintiffs have retained possession of the feedemand they have failed to

deliver the agreed quantity of 700 tons of fodder.

[63] The sale agreement being synallagmatic, the firsterdlant’s
obligation to pay the purchase price is reciprécdhe plaintiffs’ obligation to
deliver the purchased subject matter. Having eatered full performance,
the plaintiffs cannot demand full performance, bgson of thexceptio non
adimpleti contractus A plaintiff who has not rendered full performanio a
synallagmatic contract may claim reciprocal paymeata reduced contract
price, in certain circumstances where such claighirbe equitable. In such a
claim the plaintiff the onus of quantifying the tetion, BK Tooling (Edms)
Bpk v Scope Precision Engineering (Edms) BSK9 (1) SA 391 (A) at
435 A.

[64] If the settlement agreements are to be disrega@edpntended by
the plaintiffs, the reductions therein of the ohtigns of the first defendant, in
relation to the amount of the purchase price, nthss be disregarded.
However the settlement agreements also reducedfermance obligations
of the plaintiffs and release them from the consegaes of their admitted
deficient performance in relation to the tract@ed mixer and fodder. The

consequences beneficial to the plaintiffs must Isilyi be ignored. The
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plaintiffs are thus in the position of demandindl foerformance from the

defendants, of the first defendant’s obligationshi& original sale agreement,
without having rendered, or tendered, full perfonce themselves. They
claim the full purchase price without there beimy aeason, other than the
settlement agreements which they seek to havegdisied, why they should
be excused from full performance. Furthermore pllaetiffs fail to make any

attempt to quantify the value of a reduced contraate which takes into

account the deficiency in their performance. Ashsthe claim should fail.

[65] Accordingly | grant judgment for the defendantshngbsts.
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