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[1] The issues in the appeal are first whether or moéxa parte anti-

dissipation order ought to have been confirmedorsély whether or not on a
proper interpretation of the provisions of secti@3(2) of the Close
Corporations Act, 1984 the second to fifth respotsiere personally liable
for the obligations of the first respondent unded & terms of the agreement
of lease, and thirdly, the liability of the firstgpondent to make payment of
alleged arrear rentals, ancillary charges and damdgr breach of an

agreement of lease of an immovable property.
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[2] On 19 September 2007 the appellant entered intotEemwagreement
with the first respondent in terms of which the elft let to the first
respondent premises situated at 25 Fennel Roadg¥iMain, Johannesburg.
The first respondent, a close corporation, waseihaitescribed as “Masingita
Autobody”. The description of the first responddit not include either the
letters “CC” or its registration number. The agneat of lease was signed by
the third and fifth respondents. The rental wagpie monthly in advance on
the first day of each month. The lease was to ceno@ on 1 September
2007. The rent for September 2007 was R16 000200npnth and thereafter
in the sum of R17 600,00 plus VAT per month wheezait was to escalate
10% per annum compounded annually. The tenantrigudeto pay for all
electricity, water, effluent, refuse, sewerage,eedtr frontage and other
municipal charges levied on the premises. Purstmttie conclusion of the

lease the first respondent took occupation of teenses.

[3] By January 2008 the first respondent had fallea artears with the
rent. By February 2008 the appellant was writettels of demand. Between
February 2008 and September 2008 the appellantewegeated letters of
demand and received intermittent payments. Theofahe letters of demand
was dated 4 September 2008 in which the appell@madded several
amounts totalling R132 260,00. This was made uphade months rent, a
charge for outstanding water and lights of R32 @I0,a charge forréntal on
compressor and purchdsef R34 200,00 and R4 500,00 for the deployment
of security guards. On 10 September 2008 a seagréement was
concluded. The signatories to this second agreemves the appellant’s
representative and the second, third and fourthoregents. The second, third
and fourth respondents confirmed that they wisleetract from the present
lease. They held themselves out as representirggifigita Autobody” and
consented to auctioneers, appointed at the instainttee appellant, to attend
to the disposal of the equipment in the premisksportantly in the second
agreement the sum of R213 100,00 was acknowledgddraning part and
parcel of the lease. It was further recorded ‘tthegt parties responsible for the

lease are responsible for the monies that are dupea the lease”. The
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wording of the agreement is somewhat confusingtspiereof suggest that
the second, third and fourth respondents are pallgoparties thereto and

parts suggest that they represent Masingita Autpbod

[4] Notwithstanding the conclusion of the second agesgmthe
appellant's complaint is that the respondents reethiin occupation and
carried on business “as usual” without further paghsave for an amount of
R45 521,97. Pursuant thereto and in the beliet itg tenant was a
partnership, the appellant launched motion procegsdin November 2008
against the second to fifth respondents. The &pgesought an interinex
parte attachment of the assets constituting the propeiftyMasingita
Autobody. It also sought final relief for the catlation of the lease
agreement, confirmation of the attachment and iejecif the second to fourth
respondents. The record does not disclose whetheot theex parterelief
was granted. The application however was oppogethé fifth respondent
who provided evidence of the existence of the fisspondent as an
incorporated close corporation. This evidenceemtdd the second to fifth
respondents as registered members each holdin§ean®#mbers’ interest in
the first respondent close corporation. The fitepondent also provided a
schedule detailing the rent payable under the aggaeand the amounts paid
thereunder. In support of payment, copies of déptips, cheques and bank
statements of the first respondent were adduced. th@ fifth respondent’s
version the first respondent was in arrears witht e;nd at the beginning of
September 2008 owed a sum in excess of R38 961a¢indh made non-
timeous and irregular payments. The fifth respatideschedule did not
include any charge for municipal services. Théhfifespondent raised a
dispute in relation to the installation of metersdaalleged that from
September 2008 the supply of electricity was cuaorount of the appellants
failure to apply to the City Council for the indtdlon of such meters.

[5] The final relief was argued before Beasley AJ. Z&pril 2009 the

application was dismissed on account of the appelaving sued the second
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to fourth respondents in partnership, whereas ésarit was the first

respondent.

[6] In August 2009 the appellant instituted a secongliegtion which
gives rise to this appeal. The appellant agaimglsbunterimex parterelief. It
sought not only an attachment and inventory othal assets of its tenant but
an attachment of the right, title and interestha second to fifth respondents
in the costs order and any attachment made in tédrarsof arising from the
order of Beasley AJ. Final relief was sought tctifg the lease agreement to
reflect the lessee as Masingita Autobody CC, confaancellation of the
lease, confirm the attachment of the assets andject the first to fifth
respondents and all those enjoying occupation tirothem, from the
premises. In addition, an order for the paymennhohey was sought against
the first to fifth respondents jointly and seveyallPayment was sought for an
amount of alleged arrears prior to cancellatiors@ptember 2008, liquidated
damages and payment of all municipal charges ®mnibnth of October 2008
and for each further month that the first to fiftasspondents remained in
occupation of the premises without any quantifwatthereof. Alternative
relief was sought premised on a later date of deim but similarly seeking
payment of arrears, liquidated damages and an dicksting payment of the
municipal charges, without any quantification tloére

[7] On 8 September 2009 an interim order of attachwastgranted. In
November 2009 the fifth respondent filed an affilavwhich he again stated
that he was the managing member of the first redpanraised the same
disputes in relation to the payments and muniaiparges and annexed copies
of the same documentation, as he had done preyioukle repeated his
allegation that the electricity and water supphiead been cut off and there had
been no consumption. The second, third and foreipondents did not

oppose the application.

[8] On 31 March 2010 Mayat J made an order settingeabielex parte

attachment, rectifying the lease agreement subrgithe letters “CC” to the
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name Masingita Autobody, declared the lease cattalhd granted the order
of ejectment with costs against the first and fifdspondents. The relief
sought for a judgment sounding in money and vigipersonal liability on the
second to fifth respondents was not granted.

[9] Leave to appeal having been refused by the Goauq this appeal

is prosecuted with a leave of the Supreme Couktppleal.

Confirmation of the ex parte attachment order

[10] There are two considerations: the bringing of thpliaationex parte
without notice to the respondents and the case tmdxde out for the so-called

anti-dissipation interdict.

[11] Forty years ago Beck J made the following commenRepublic
Motors (PVT) LTD v Lytton Road Service Station (PMd 1971 (2) SA 516
(R) at 518 F—H:

“The procedure of approaching the Court ex parterdétief that
affects the rights other persons is one which, wm @pinion, is
somewhat too lightly employed. Although the reliet is sought
when this procedure is resorted to is only temporarnature, it
necessarily invades, for the time being, the freedd action of a
person or persons who have not been heard anddt ikat extent, a
negation of the fundamental precept of audi altepmriem. It is
accordingly a procedure that should be sparinglypleyed and
carefully disciplined by the existence of factofsoch urgency, or of
well-grounded apprehension of perverse conducthenpart of a
respondent who is informed beforehand that resdrtoe had to the
assistance of the Court, that the course of justiaeds in danger of
frustration unless temporary curial interventiom dae unilaterally

obtained.”
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[12] In my view that observation is equally relevantapd In similar vein
is Clegg v Priestley1985 (3) SA 950 at 953J to 954C. There it isestdhat
the fundamental rule is that a court will refusent@ake an order that may
prejudice the rights of parties not before it. sThile is subject to qualification
where temporary immediate relief is essential, beeaof the danger in delay
or because notice may precipitate the very harmagh@icant is trying to

forestall.

[13] In relation to the requirements that must be metHe grant of anti-
dissipation interdict, irrespective of whether samméroughtex parteor on
notice, there are two requirements that must be igst a debtor is wasting
or getting rid of funds or secreting assets, ordhg a reasonable apprehension
that the debtor is about to embark on such condusecondly, save in
exceptional circumstances, there is an intentiorthenpart of the debtor to
defeat creditors’ claims. These requirements Madedown inKnox D’Arcy
Limited and Others v Jamieson and Oth&896 (4) SA 348 (A) at 372F-H
and recently confirmed it€armel Trading Co Ltd v Commissioner, South
African Revenue Service and Oth26908 (2) SA 433 (SCA) at 435 para 3.

[14] Mr Nowitz, who appeared for the appellant, subrdittbat theex
parte application for an anti-dissipation order was ijfied by reason of three
facts: the first respondent was in arrears withretst, it had not adequately
responded to the letters of demand and the fisgiaedent did not vacate the
premises but carried on trading as before, notwdtiting the second
agreement, in terms of which the appellant was pedhto sell the first
respondent’s goods.

[15] To my mind none of these facts gives rise to aarasle inference
that any of the respondents were either dissipaimgecreting assets, or any
reasonable apprehension of such future conductordingly the question as
to whether such conduct was accompanied by antiaterto defeat the
appellant’s claim, or there existed exceptionatwinstances which justified

the grant of the relief in the absence of suchniim@, does not arise.
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Similarly, none of these facts indicate either dirgency or a reasonable
apprehension that the relief sought would be fatstt justifying the bringing
of the applicatiorex parte Furthermore it is difficult to see how there ktbu
have been any justification for seeking to attaod ¢osts order made in the

second to fifth respondents favour by Beasley AJ.

[16] Both litigants and practitioners should take heeat bothex parte
orders, without notice to affected parties, and digsipation interdicts are
departures from fundamental rules. The first departure from the rule of
audi alteram partem The second is a departure from the rule thabvamer
should be unfettered in the management and exestisantrol over his or her
own assets. These orders are not to be had fondine asking. Care must be
taken that the requirements for the orders areeptelsefore approaching a

court for such orders.

[17] Accordingly, the learned Judge was correct in sgtaside theex

parte order and refusing to confirm the attachment.

Personal liability of members under section 23nef Close Corporation’s Act

[18] Section 23(1) of the Close Corporations Act requttee full name of
the close corporation and its registration numbeagpear on notices, other
official publications, bills of exchange, promisgonotes, endorsements,
cheques, orders for money, goods or services piimgdo be signed by or on
behalf of the close corporation as well as letteledjvery notes, invoices,

receipts and letters of credit. Section 23(2hefAct reads as follows:

“(2) If any member of, or any other person on belw]f a
corporation—

(@) issues or authorises the issue of any such notice o
official publication of the corporation, or signs o
authorises to be signed on behalf of the corparatiny
such bill of exchange, promissory note, endorsement
cheque or order for money; goods or services;
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(b) issues or authorises the issue of any such |elidiery
note, invoice, receipt or letter of credit of the
corporation

without the name of the corporation, or such regest literal
translation thereof, and its registration numbendpenentioned
therein in accordance with subsection (1)(b), redl d¥e guilty
of an offence, and shall further be liable to tbé&lbr of the bill
of exchange, promissory note, cheque or order fonaw,
goods or services for the amount thereof, unlessathount is
duly paid by the corporation.”

[19] What is immediately apparent from the provisions@dttion 23(2) is
that where there has been a contravention of thagwons of section 23(1) in
that the full name of the close corporation orragistration number is not
evident in any of the twelve instances, there ésghtential consequence of a
criminal offence. Secondly, only in respect ofrfogpes of documents — a bill
of exchange, promissory note, cheque or order fonew or goods and
services — is there the imposition of personaliliigbto the holder of such
document. The imposition of a criminal sanctiod arsanction in the form of
personal liability are factors which support a mesive interpretation of the
scope of the section.

[20] The founding affidavit made a submission that thesé agreement
and the second agreement are both documents fallithgn the ambit of
section 23(2). In argument Mr Nowitz did not cordgcorrectly so, that the
second agreement fell within the class of documeintsection 23(2). Mr
Nowitz submitted that although the second and fouespondents were not
signatories to the lease agreement, by virtue @f tignature to the second
agreement, in which reference is made to the madieelease agreement, it
can be said that the second and fourth respondetiterised the issue of the
lease agreement. In my view there does not sedra &my persuasive force in
this submission but, for the reasons set out belkaw not necessary to make a
final determination as to whether or not some &ctbtfication after the fact
can fall within the meaning of the words “issuesaothorises the issue” in
section 23(2).
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[21] The lease agreement clearly did not fit the desonpof a bill of
exchange, promissory note or cheque. Mr Nowitz énex argued that the
lease agreement constituted an order for servidésNowitz was unable to
cite any authority for the proposition that a leaggeement falls within the
description of an order for services. Mr Nowitzséd his submission on the
contention that regard should be had to the purpbsiee section which is to
protect the public by ensuring that it is not exgbdo the risk of being
misinformed or misled by requiring objective conapice in the document
itself, seeConstantaras v BCE Foodservice Equipment (Pty)2ad7 (6) SA
338 (SCA) at 343, para 11.. This, it was submijtteals the reason for giving
wide meaning to the word “order” so as to includg eontract.

[22] The word “order” in section 23 has been the subjeatter of judicial
consideration. &5 & C Construction v De Beer en 'n And&d00 (2) SA 378
(T) Du Plessis J held that the word order was atruction or direction
(“opdrag”). An order for goods has been considenetthe context of section
50(3) of the Companies Act, 1973 which is the eal@nt provision relating to
companies although an order for services is ndudexl in section 50(3). In
this context it was held iWan Lochen v Associated Office Contracts (Pty) Ltd
2004 (3) SA 247 (W) at 251 that an order meansoanfonand or direction”. |
agree with the plain meaning attributed to the wander in these cases.

[23] By reason of the penalties imposed in section 28(2)) the existence
of a remedy under section 63(a) of the Close Catpors Act which is

capable of application to contracts generallyntfno reason to disagree with
the ordinary meaning attributed to the word orderbaing a command or
direction. Accordingly, there is no basis to htié second, third, fourth and
fifth respondents personally liable for the obligas of the first respondent in
terms of the lease. That being so it is unnecessadecide whether or not
some act of ratification after the fact can faltim the meaning of the words

“issues or authorises the issue” in section 23(2).
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The claim for payment

[24] The appellant sought a final order for the paynisntvay of motion
proceedings. In this regard there are two primsifghat are relevant. Firstly,
it is trite that motion proceedings are not appiatpr for the resolution of
material disputes of fact. Should a factual disparise which is incapable of
being resolved in the papers there is a risk ofsenidsal of the application
should the court, in exercise of its discretiont reder the matter for trial nor
direct that oral evidence be heard on specifiedeis3 amarillo (Pty) Ltd v B
N Aitken (Pty) Ltdl982 (1) SA 398 (A) an@ounder v Top Spec Investments
(Pty) Ltd 2008 (5) SA 151 (SCA). A court will exercise asatetion to
dismiss the application if the applicant ought &vén foreseen, or in fact did
foresee, when launching his application, that aoser dispute of fact,
incapable of resolution on the papers was boundetelop,Room Hire Co
(Pty) Ltd v Jeppe Street Mansions (Pty) L&#9 (3) SA 1153 (T) anddbro
Investment Co Ltd v Minister of the Interib®56 (3) SA 345 (A).

[25] The second principle is that motion proceedingsateappropriate to
pursue illiquid claims for damageRpom Hire Coat 1161. The appellant’s
claim for payment of monies can be divided broadtp two parts. First is
the payment of arrear rentals and charges in resgemunicipal services.
The second part is a claim for damages from the afatancellation.

[26] In respect of the first part of its claim, the alpg& claimed that there
were arrears to September 2008 in the sum of RI808. This amount was
calculated on the basis of the acknowledgemeritarsecond agreement of an
amount of R213 100,00 less a payment receiveddfiereof R45 521,97.

[27] The appellant’'s founding affidavit did not providay breakdown of
how the amount of R213 100,00 was arrived at. fidwnding affidavit
anticipated, from the first abortive applicatioropeedings, a dispute in this
regard. The appellant's challenge to the scheguterided by the fifth

respondent was that there was only one paymerghbrugry 2008 whereas the
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schedule reflected two months of payments, thaethad been no payments
since 12 August 2008.

[28] It is correct that the annexure does not reflegtimmEnts beyond
12 August 2008 and are in the fifth respondent’'sn oshowing, as at
September 2008 and in respect of rent the firgiamdent was approximately
two months in arrears including the rent due athibginning of September
2008. In relation to the challenge to the amoefiected for February 2008,
although it is correct that only one deposit slijswannexed, the fifth
respondent attached a bank statement which redlé¢ete identical amounts
being paid on the same day with different chequenbers totalling the
amount of the first respondent’s schedule.

[29] The founding affidavit makes no attempt to explawny the
appellant’s letter of demand dated 4 September 200& monies for arrear
rental, municipal charges, compressor rental armirgg guards was in
aggregate of only R132 260,00 yet the amount cudgtg at 10 September
2008 was R213 000,00. The founding affidavit asgifethe amount of
R213 100,00 was not due, it begged the questido agy the second, third
and fourth respondents affixed their signaturesthite second agreement
admitting liability for such amount. The appellabbth the author of the
demand and party to the agreement of 10 Septen@@8; 2ails to furnish any
fact explaining how this demand is to be reconcileith the sum of
R213 100,00 agreed, with the second, third andtliospondent, a mere six
days later.

[30] | accept that the lease was cancelled in SepterdbéB. The
appellant was entitled to in terms of the leaseatacel same forthwith for non
payment. Furthermore the second agreement wasdsigythe second, third
and fourth respondents who are members of the -closgooration.
Notwithstanding the allegation, which must be ategpfor purposes of
motion proceedings, that the fifth respondent aasnhanaging member of the

first respondent, the provisions of section 54(lhe Close Corporations Act
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nevertheless operate to attribute the signatutheoecond, third and fourth
respondents, members of the first respondent, gsfyshg agreement on
behalf of the first respondent. The admissionh& sum due and payable
however stands in a different footing. This is elgan admission of a factual
state of affairs as opposed to a juridical act.s@sh, whatever thgrima facie
evidential value of such an admission might bés evertheless open to the
first and fifth respondents to adduce evidencehefttue state of affairs. In
this regard the fifth respondent’s affidavit setg evidence supporting his

averments sufficiently to raiseb@na fidedispute.

[31] It is not necessary to find as a matter of fact the fifth respondent’s
calculation of arrears owing by the first resporidarthe sum of R38 961.47
was correct. It suffices for present purposesttiee was dona fide dispute
in this regard. Having regard to the admitted ankinowledged receipt of
payment of the sum of R45 521,97, there was nosputied balance of arrears
owing for rent at the time of the bringing of thgpécation.

[32] In relation to the claim for arrear municipal chesgthe appellant
adduced no evidence as to the existence or quaatiih of such charges other
than its say so. A dispute as to the installabbmeters, an acknowledged
problem relating to a water leak and a claim byftfie respondent that the
electricity had in fact been cut together with thability of the appellant to
adduce any evidence as to the existence and quatitih of municipal
charges rendered it impossible for the caugquoto grant a money judgment

in that regard.

[33] Where a landlord has cancelled a lease the tesdiabie to evacuate
occupation of the premises and is liable for darsad&rinciples which govern
guantification of such damages is that the suffefeia breach should be
placed in a position it would have occupied haddbetract been performed
so far as could be done by the payment of monelowtt hardship to the
defaulting party, (seeVictoria Falls and Transvaal Power Co Ltd v
Consolidated Langlaagte Mines Li®15 AD 1 at 22). The application of this
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principle where a landlord has terminated a tesdetise is that the landlord
is entitled to the amount of rent less any amotet landlord has in fact
received by re-letting or would have received it tlandlord had taken
advantage of reasonable opportunities to re-lepthenises, se€os v Angelo
Outfitting Storesl915 TPD 22 at 24-25 ar@ith v Week$922 TPD 235 at
237-238. Where a landlord is not in a positionedet the premises because
the tenant has not vacated same, then the landlatdim includes damage
from the wrongful retention of the occupation o€ thremises. This is the
market rental value of the premises for the pedabthe unlawful occupation,
no credit need be given for any surplus the lamtimight achieve if the
property is at a higher rent after the tenant resated,Sandown Park (Pty)
Ltd v Hunter Your Wine & Spirit Merchant (Pty) Ladd Anotherl985(1) SA
248 (W) at 256 |.

[34] Ordinarily, and in the absence of evidence to tbatrary, the
reasonable market rental value of the premisesbeilassumed to be the rent
paid under the lease, see Coopdandlord and Tenan® Ed 1993 p 234.
Nevertheless, th@rima facie assumption that the rental payable under the
lease is a reasonable market rental does not #ideerprinciple that the
landlord’s damages are limited to the reasonabl&ehaental of the premises.
This is illustrated in théSandown Parkcase where the reasonable market
rental was proved to be higher than the rentalwmatld otherwise have been
payable under the lease. That being so, the cfamdamages was not

liquidated but constituted an illiquid claim forrdages.

[35] In Worcester Court (Pty) Ltd v Benata®82 (4) 714 (E), a claim for
damages for holding over was granted on motion.appeal to the full court
was dismissed but was confined only to the exigaia defence under Rent
Contract Act, 1976Benatar NO v Worcester Court (Pty) L1883 (4) SA 126
(C). Inthe motion proceedings Comrie AJ held:

“While damages are invariably assessed after hgaymal evidence
(Sekgota v South African Railways and Harbours; Raewmv South
African Railways and Harbour$974 (3) SA 309 (A)New Zealand
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Insurance Co Ltd v Du Toit965 (4) SA 136 (T)), | can see no reason
in principle why they should not be fixed in motiproceedings. Nor
do the Rules of Court preclude this course. Thicdity is in a sense
a procedural one. If respondent contests the goaatleged, and puts
up some contrary evidence, a Court in motion prdicgs would
normally have to accept the respondent's allegsitiaith the result
that the applicant would prove either no loss &toala loss much
smaller than he claims to have suffered. The &atera is for the Court
to hear oral evidence or refer the matter to tegbractice which is not
encouraged. For these reasons illiquid claims famabes are
invariably advanced by way of actioNon constatthat damages
cannot be proved on affidavit”.

[36] This case was cited with the approvaHavenga v Parkefl993 (3)
SA 724 (T) in the context of receiving evidencevimy of affidavit in default

judgment proceedings commenced by way of summons.

[37] In Vogel NO v Volkers2977 (1) SA 537 (T), the Full Court of the
Transvaal Provincial Division dealt with an app@ala dispute between a
purchaser and seller of immovable property. Th#ersehad brought

application proceedings to reclaim occupation ef ithmovable property and
damages for wrongful occupation by a purchasere plirchaser’'s defence
related to a claim for rectification of the agreemhich was the subject
matter of the factual dispute. The court refertteel factual issue concerning
the purchaser’s entitlement to rectification butlohed to refer the claim of
the seller relating to the reasonable value of patian of the premises. This
it did on the grounds that the allegation as taupetional value and claim for
payment thereof was akin to a claim for damageshaiging over which

should not normally be put forward in motion prodiegs, at 560 A — B.

[38] In Meyer v Barnardo & anothet984 (2) SA 580 (N), an application
by the owner and seller of a property under a ldpste agreement was made
for the eviction of the purchaser. The respongemthaser counter-claimed
for repayment of the deposit paid in respect ofpthichase price of the lapsed
sale. The seller was not permitted to raise asfende in motion proceedings

the value of a claim for holding over on the basiat it was a claim for
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damages in all probability in the lesser amountciwhat that stage was not

determined or formulated at 590 H.

[39] Whether or not the rule iRoom Hirethat unliquidated damages
ought not ordinarily to be brought in motion prodiegs still holds true and
whether the decision iWorcester Couris an exception to the rule Room
Hire or a new and preferable rule is something we meddecide. In the
present case there is a dispute as to whetherdpeny enjoys the supply of
Municipal services and thus fit for purpose. Adbogly in these
circumstances, the ordinary presumption that thheearental igrima facie
evidence of the reasonable value of occupationshtige or can be relied
upon. In these circumstances the facts of theeptesase do not warrant a
departure from the long established practice. ddmmages, if to be pursued,

ought properly to be pursued by way of action.

Conclusion

[40] For the reasons set out above, the Cauyjiowas correct to set aside
the attachment order and to refuse to confirm tteclament. The Court was
correct in refusing to grant an order for the paytngf monies against the
respondents. There was no basis to visit perdatality on the second to
fifth respondents and there was no undisputedgoiidated claim for money

capable of being granted in motion proceedings.

[41] In relation to costs, it is to be noted that theosel, third and fourth
respondents never opposed the application nor g participate in the
appeal. Although some opposition was offered athbaring in the coud
guo by the first and fifth respondents, they did nattgipate in this appeal.
Nevertheless all the respondents were cited asepaand, although not
participating in the appeal, may have incurred sooss in being served with
and considering the documents in the appeal. &extent that they are able
to demonstrate these to the satisfaction of thegaxaster, they ought not to

be deprived of their costs.
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[42] Accordingly | would make an order that the appsalismissed with

costs
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| agree
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