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INTRODUCTION 

[1] The applicant has brought an application on an extremely urgent basis In terms of 

section 18( 1 ) and section 18(3) of the Superior Courts Act 10 of 2013 ("the Superior 

Courts Acr) to render the Judgment of this Court delivered on 9 September 2022 

('
1the Judgmenr) to be operational and executable. pending any application for 

leave to appeal or appeal delivered In respect thereof. 

[2] The detailed background to the facts of this dispute between the parties Is set out 

in the judgment and we, therefore. do not Intend reciting these facts herein In any 

great detail. Also, for the sake of convenience, we use the nomenclature for the 

parties as used In the judgment. 

[3] The parties cited In the appllcatlon were the same as those cited In the Part B 

proceedings. The Identities of the protagonists who actively participated changed 

somewhat. The first and second respondents did not participate in this appllcatlon 

and flied notices to abide the decision of this court. The sixteenth respondent. the 

Pan Afrtcanlst Congress of Azania (ihe PAC•), Joined the tenth and eleventh 

respondents In their support of the Public Protector; all three respondents wlll be 

referred to hereinafter In this judgment as "the supporting respondentsu. The DA 

and the President opposed the appllcatlon. 
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[4] The judgment was delivered as a sequel to Part B of a two-part application. In Part 

A of the application, the applicant sought amongst other things an Interim Interdict 

and/or mandamus prohibiting the Presf dent from taking any steps to suspend her 

and the withdrawal of the letter In which the President sought representations 

regarding her posslble suspension. 

[5] A full court, on 1 O June 2022, dismissed all of the relief sought by the applicant In 

the Part A proceedings. 

[6} The President suspended the applicant a day earlier, on 9 June 2022. 

[7} In the Part B proceedings before this court, the applicant was granted leave to file 

an amended notice of motion which was a necessary consequence of the decision 

of the court In the Part A proceedings. Because the applicant was suspended, she 

now sought an order In terms of section 172(1) of the Constitution declaring the 

decision of the President to suspend her on 9 June 2022, to be Irrational, 

unconstitutional, and Invalid. 

[8] The parties flied a Joint Practice Note In which they llsted the Issues to be 

determined by this court. 
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[91 After having considered the papers and having heard the arguments proffered by 

the legal representatives in relation to the Issues to be determined, this Court 

granted an order which Is reproduced verbatim below: 

•Order 

[187} In the result the following order is made: 

187. 1 It is directed that the matter be heard as one of urgency and the 

norms/ roles are dispensed with In terms of Rule 6(12)(a); 

187. 2 The application to amend the notice of motion Is granted; 

187. 3 The application for leave to challenge the authority of Seanego 

Attorneys Inc to reprNent the applicant Is refused; 

187.4 The relief sought in paragraphs 3.1, 3.4, 3.5, 3.6 and 5 of the 

amended not/cs of motion /11 dismissed; 

187.5 The decislon of the President to suspend the applicant Is declared 

invalid, 

187.6 The suspension of the spplicant is set aside effectively from the date 

of this order,· 

187. 7 Each party is to pay its costs. a 
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[10] After the judgment was delivered, the parties held widely dtfferlng views about the 

effect of the judgment. 

[11] The applicant was of the view that the judgment uplifted her suspension and 

reinstated her lmmed(ately so that she could resume her duties as Public Protector. 

The DA, on the other hand, was of the view that the judgment was of no force and 

effect until confim,ed by the Constitutional Court. The attomeys for the DA 

conveyed this view to the applicant's attorneys less than 30 minutes after the 

judgment was delivered. Just over an hour later, the applicant's attorneys 

responded to the DA's attorneys in which It was disputed that It was necessary to 

refer this Judgment to the Constitutional Court for confirmation. The DA's stance 

was said to be legally flawed and an attempt by It to frustrate the applicant's 

resumption of her duties as Public Protector. The applicant thereafter made publlc 

pronouncements about her reinstatement and her intention to retum to work on 

Saturday, 1 0 September 2022, notwithstanding her ongoing section 194 

Impeachment Inquiry. 

[12] Later in the evening of 9 September 2022, the DA delivered a •Notice of Appeal 

alternatively Notice of Application for Leave to Appeal" (ihe appeal notice•) directly 

to the Constitutional Court. An e-mall was then sent to the applicant's attorneys 

confirming that the aforesaid notice had been sent. It was also stated In the e-mall 

that the delivery of the appeal notice had the effect of ensuring that the applicant's 

suspension remained effective regardless of the applicant's view that the judgment 

5 



was not subject to confirmation by the Constltutlonar Court. As a consequence, the 

applicant launched this application. 

[13] The applicant brought this appllcatlon as a matter of extreme urgency and on 

exceptionally truncated timeframes. The application was delivered by e-mail at 

approximately 17h00 on Saturday, 10 September 2022 in which the applicant 

sought an urgent hearing on Tuesday, 13 September 2022. The respondents were 

required to deliver any notice of Intention to oppose on or before 1 0h00, on 

Sunday, 11 September 2022, and answering affidavits on or before 10h00 on 

Monday, 12 September 2022. 

[14] The President noted his Intention to oppose the application on Sunday, 11 

September 2022. He indicated, however, that he was not In a position to comply 

with the tlmeframe for dellverlng the answering affidavit. As It tumed out, the full 

court could not be convened on Tuesday, 13 September 2022 and, Instead, the 

date of 16 September 2022 was proposed, which date was acceptable to all the 

parties concerned. 

[15] Thereafter, the parties' legal representatives met virtually to agree to a revised 

timetable for the flllng of papers. Provision was made for the applicant to file a 

supplementary affidavit, the filing of answering affidavits by the respondents, and 

the filing of a composite reply by the ap~llcant. 
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(16] The President flied a notice of appeal to the Constltutlonal Court which was 

intended to be considered together with that court's confirmation of the Judgment. 

He also flied a conditional application for leave to appeal directly to the 

Constitutional Court in the event that the Constitutional Court found that the 

judgment was not subject to confirmation. 

[17] The Deputy Publlc Protector, Ms Nompilo Kholeka Gcaleka, who was appointed 

as the Acting Public Protector when the applicant was suspended, sought the 

leave of this court to Intervene In this application and to Join the main application 

as the eighteenth respondent. This appllcatlon was opposed by the appllcant. 

ISSUES FOR DETERMINA T/ON 

[18] The parties filed a Joint Practice Note which listed the following Issues to be 

detennined by this court: 

[18.1] Whether the matter Justified the urgency with which It was brought; 

[18.2] Whether In terms of sections 167(5) and 172(2)(a) of the 

Constitution, the Order has no force until It Is confirmed by the 

Constitutional Court; 

(18.3] If not, whether the applicant Is nonetheless entitled to seek relief In 

terms of section 18( 1) read with section 18(3) of the Act. 
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[18.4] If the appllcant Is entitled to seek relief In terms of section 18( 1) read 

with section 18(3) of the Act, whether the applicant has made out a 

case for the order to be Implemented pending the appeals that have 

been lodged. 

[18.5] Regarding the question of costs: 

[18.5.1] 

[18.5.2] 

Whether the President and/or the DA should be 

ordered to pay costs on a punitive scale; and 

Whether the applicant should be ordered to pay the 

costs of the DA in her personal capacity and on a 

punitive scale. 

[19] This judgment Is structured as follows: 

[19.1] Firstly, we deal with the prellmlnary Issues of urgency and the 

application to intervene: 

(19.2] Secondly, we summarise the parties' submissions on whether or not 

section 172 of the Constitution and/or section 18 of the Act applies 

to the matter at hand; and 

(19.3) Finally, we discuss the parties' submissions In the context of the 

Judgment and the applicable law. 
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PRELIMINARY ISSUES 

URGENCY 

(20] The appllcatlon was brought as one of extreme urgency with very truncated 

tlmelines. 

[21) According to the applicant, the application was brought on such an urgent basis 

due to the actions of the DA. The applicant was of the view that the Judgment 

reinstated her immediately and that the DA's action of filing the appeal notice was 

designed to prevent her return to work. As she had been away from work for some 

three months, she considered It Imperative that she resume her duties as soon as 

possible. The applicant stated that she had no option but to bring this application 

to restore the effect of the judgment. 

[22] Furthermore, the applicant submitted that her dignity, privacy, and reputation rights 

were Implicated which necessitated this appllcatlon being dealt with swiftly. The 

DA had launched an application for leave to appeal within hours of the judgment 

being handed down and could not, therefore, legitimately claim that the matter 

should not be dealt with on an urgent basis. In addition, this matter has been dealt 

with on an urgent basis in both the Part A and Part B proceedings. Finally, the 

applicant contended that the nature of the matter is such that it cannot be heard in 

due course and the public interest and the interests of justice dictate that the matter 

be heard as a matter of extreme urgency. 
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[23] While conceding that this matter ought to be heard on an urgent basis, both the 

DA and the President opined that the. matter did not have to be heard on an 

extremely urgent basis. 

[24] We do not deem It necessary to engage with those submissions In opposition to 

this appllcatlon being heard on an urgent basis. It cannot be denied that this Is a 

matter that is of great Importance to all the parties concerned and the public. It 

involves the head of a chapter 9 lnstlt\Jtlon and the President who Is the head of 

state and of the national executive of the government of the country. We are of 

the view that there is a clear public Interest element that demands the finalisation 

of this matter without delay. Crucially, In recognition of the parties before it and 

the nature of the dispute, all the courts that have hitherto been seized with this 

dispute have dealt with It on an urgent basis and, In our view, this application 

should be treated no differently. The status and position of the applicant Is a llva 

dispute that requires urgent resolution by an appropriate appellate court. The 

Issues raised In the judgment are weighty and a speedy resolution is in the 

interests of all concerned and, above all, In the Interests of Justice. It does not 

assist anyone to have the matter delayed unnecessarily or to be heard In the 

ordinary course which may be some months down the line. The parties Involved 

are familiar with the issues, flied comprehensive papers with extensive heads of 

argument, and none appeared to have been unduly fettered In the presentation 

of their case despite the Inconvenience of the truncated tlmellnas they had agreed 
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upon. Accordingly, we are satisfied that the rellef sought ought to be considered 

on an extremely urgent basis and not In the ordinary course. 

(25] In the circumstances, the court does not find any substance In the point in I/mine 

relating to urgency. 

APPLICATION TO INTERVENE 

[26] According to the Deputy Public Protector, no Issue Is taken with any of the parties 

over the lawfulness or otherwise of the applicant's suspension. Intervention Is 

sought, however, for the purpose of "putting the true facts accurately" before this 

court about the performance of the office of the Public Protector currently and 

during the ~lme that the applicant has been on suspension. This Is necessitated by 

the fact that, In her affidavit In support of this appllcatlon, the applicant made certain 

factual allegations with regard to the Impact that her suspension has had on the 

performance of the office of the Public Protector In relation to amongst other things 

the Phala Phala Investigation and the general work of the office. 

[27] The Deputy Public Protector's appllcatlon for leave to Intervene was only opposed 

by the applicant. No opposing affidavit was delivered and legal argument was 

presented during the hearing on why the Intervention appllcatlon should be 

dismissed. In essence, It was argued that the Deputy Public Protector felled to 

establish a sufficient legal interest in this application or the main application. It was 
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also contended that the Deputy Public Protector was conflicted in that the only 

interest that she had In the matter was to stay In the post of the applicant as a 

Public Protector. The longer she stays In the post the longer she holds the office 

of Acting Public Protector. 

[28] The requirements that an applicant has to meet in order to apply to Intervene In 

legal proceedings are well known. Such an applicant must demonstrate a direct 

and substantial interest in the subject matter of the proceedings and must make 

such allegations that will show that he or she at least has a prims facie case that 

would entitle him or her to rellef1. 

[29] The SCA has set out the test to intervene as follows: 

"[T]he Issue in our matter, as ft Is In any non-Jolnder dispute, Is whether the 

party sought to be Joined has s direct and substantial Interest In the matter. 

The test is whether s party that Is alleged to be a necessary party has a 

legal Interest In the subject-matter, which may be affected prejudlclal/y by 

the Judgment of the court In the proceedings concerned. •2 

[30] The SCA went on to state that: 

'7hls has found to mean that If the order or Judgment sought cannot be 

1 SA Riding for the Disabled Assof:latlon "Re,lonal Land Claims Commissioner 2017 (5) SA 1 (CC) at para (9). 
2 Gordon" Departm,mt of Health, Kwazulu-Notol 2008 (6) SA 522 (SCA) It para 9. See also, Judldol 5ffllke 

C:Ommlalon " Cope Bar Council 2013 (1) SA 170 (SCA) at para 12. 
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sustained and carried Into effect without necesserlly prejudicing the 

Interests' of a party or parties not Joined In the proceedings, then that party 

or parties have a legal Interest In the matter and must be Joined. "3 

[31] The Deputy Publlc Protector will have to demonstrate that she has a legal Interest 

In the subject matter of this application and the main application that may be 

prejudlcially affected by the Judgment of the court. This also means that she must 

show that she has a right adversely affected or likely to be adversely affected by 

the order sought:4. The Part B application, In so far as It is relevant to the Deputy 

Public Protector, dealt with the applicant's suspension and the events preceding 

that application. In this applicatlon, the applicant seeks the immediate enforcement 

of the Judgment which amongst other things declared her suspension to have been 

unlawful. By her own admission, the Deputy Publlc Protector does not take issue 

with the lawfulness or otherwise of the applicant's suspension. Whlle, at a general 

level, she may well have an Interest In protecting the organisation, being 

functionally In charge of the office of the Public Protector In the absence of the 

appllcant, this does not rise to the level of e legal Interest In the subject matter of 

the lltlgatlon before the court in the Part B proceedings or the Issues In dispute In 

this application. As It will become clearer later In this judgment, neither the Deputy 

Public Protector In her personal capacity or the office of the Public Protector are 

affected prejudlclally by the Judgment In this matter. 

1 Gordon ibid at para 9. 
4 SA Riding for th Dlsabled Association v R"fllonal Land Claims commissioner op, cit at 4G-SA. 
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[32] It follows, therefore, that the application to Intervene must thus fall. The applicant 

did not seek a costs order in the event that the application to intervene was 

dismissed. In any event, the application appears to be motivated by a genuine 

concern on the part of the Deputy Public Protector and cannot be said to have 

been Instituted frivolously or vexatiously. Accordingly, the appllcatfon to Intervene 

Is dismissed with no order as to costs. 

PARTIES' SUBMISSIONS 

[33] Before we briefly describe the submissions of the parties, It Is expedient to set out 

the wording of the relevant statutory enactments in full: 

[33.1] Section 187(5) of the Constitution 

•rhe Constitutional Court makes the final decision whether an Act of 

Parliament, a provincial Act or conduct of the President i8 

constitutional, and must confirm any order of invalidity made by the 

Supreme Court of Appeal, the High Court of South Africa, or a court 

of similar status, before that order has any fores'. 

[33.2] Section 172 of the Constitution - Powers of courts In 

constitutional matters 

•(1) When deciding a constitutional matter within Its power, a 

Court-

14 



(a) must dec/sre that any law or conduct thst is Inconsistent 

with the Constitution is invalid to the extent of Hs 

Inconsistency; and 

(b) may make any order that Is Just and equitable, including-

(/) an order limiting the retrospective effect of the 

declaration of Invalidity; and 

(ii) an order suspending the declaration of Invalidity 'for 

any period and on any condH/ons, to allow the 

competent authority to correct the defect. 

(2)(a) The Supreme Court of Appeal, the High Court of South Africa 

or a court of s/mllsr status may make an order concerning the 

constitutions/ validity of an Act of PBrllament, a provincial Act 

or any conduct of the President, but an order of constitutional 

lnvalldlty, has no force unless It Is confirmed by the 

Constitutional Court. 

{b) A court which makes an order of constitutional Invalidity may 

grant a temporary lnt&rdlct or other temporary relief to a party, 

or may adjourn the proceedings, pending a decision of the 
:~ 

Constitutions/ Court on the validity of that Act or conduct. · 

(c) National legls/Btlon must provide for the referral of an order of 

constitutional Invalidity to the Constitutions/ Court. 
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(d) Any person or organ of state with s sufficient Interest may 

appeal, or apply, directly to the Constitutional Court to confirm 

or very an order of constitutional Invalidity by a court in terms 

of this subsection." 

[33.3] Section 18 of the Superior Courts Act - Suspension of decision 

pending appeal 

•(1) Subject to subsections (2) and (3), and unless the court under 

exceptional circumstances orders otherwise, the operation 

and execution of a decision which Is the subject of an 

application for leave to appeal or of an appeal, Is suspended 

pending the decision of the application or appeal. 

(2) Subject to subsection (3), unless the court under exception 

circumstances ordm otherwise, the operation and execution 

of a decision that Is an interlocutory order not having the effect 

of a final judgment, which Is the subject of an application for 

leave to appeal or of an appeal, Is not suspended pending the 

decision of the application or appeal. 

(3) A court may only order otherwise as contemplated In 

subsection (1) or (2), If the party who applied to the court to 

order otherwise, In addition proves on a balance of 

probab/1/tles that he or she will suffer Irreparable harm if the 
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court does not so order and that the other psrty will not suffer 

Irreparable harm If the courl so orders.• 

[34] In her notice of motion and founding affidavit. the applicant seeks an order 

declaring the Judgment to be operational and executable In terms of section 18( 1 ) 

and 18(3) of the Act. The legal submissions advanced by the applicant were 

expanded In her supplementary founding affidavit and a more detalled exposition 

of her case was provided In her composite reply. The submissions advanced In 

her reply was a response to the submissions of the DA and the President In their 

answering affidavits. The applicant also •adopted· some of the legal submissions 

made by the supporting respondents In their answering affidavits. We will only deal 

with those aspects of the parties' submissions that are Immediately relevant to the 

Court's decision in this matter. 

[35] The applicant requests this Court to declare that the following parts of the Order 

are Immediately executable In terms of section 18 of the Act: 

[35.1] "187.5 The decision of the President to suspend the applicant Is 

declared invalid (ihe 187 .5 orde('); and 

[35.2] 187.6 The suspension of the applicant is set aside effectively from 

the date of this order" (•the 187.6 order"). 
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[36] The applicant submitted that the 187.5 order and the 187.6 order (which are 

collectively referred to hereinafter as "the relevant ordersu) were not made In tenns 

of section 172(2)(a) of the Constitution and are. therefore, not subject to 

confirmation by the Constltutlonal Court. As such. the relevant orders are. In 

general terms. executable In the Interim provided a successful appllcatlon Is made 

in terms of section 18( 1 ) and (3) of the Act. 

[37] According to the applicant, the relevant orders are to be read disjunctively as they 

are self-standing orders and should be interpreted as separate orders. 

[38] The applicant submitted that the 187.5 order refers to the President's "decision• 

and not his "conduct• and, In the context of this matter, this distinction is not merely 

a matter of semantics. In the notice of motion, the applicant speclflcally prayed for 

an order •setting aside the conduct and/or decisions" of the President in terms of 

section 172(1) of the Constitution. This, according to the appll~nt1 shows that 

even at that stage it was always the intention of the applicant to distinguish 

between the President's "decision• and *conduct•. In llne with this logic and the 

structure of the prayers, this court has declared as Invalid the "decision" of the 

President to suspend the applicant. 

[39] The applicant contended that the 187.6 order is akin to a review decision. It Is 

either an ordinary common law order or a just and equitable order as contemplated 

In section 172(1)(b) of the Constitution. The Impugned decision of the President, 
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so It was argued, was speclflcally pleaded on the basis of the common law ground 

of bias and/or of a reasonably apprehended bias, and separately upon a 

constltutlonal ground of a conflict of Interest In tenns of section 96(2)(b) of the 

Constitution. Both challenges are, In effect, premised on the failure of the decision­

maker to bring an Independent mind to bear In respect of the decision made. 

(40] According to the applicant, whatever the poslUon Is In relation to the declaration of 

lnvalldlty, the 187.6 order has nothing to do with section 172(2). It constitutes a just 

and equitable remedy In terms of section 172( 1 )(b) and/or the findings based on 

the common law. It is a self-standing order which Is not dependent on the 

declarator contained in the 187.5 order. 

[41] It was further argued that the order In paragraph 187.6 Incorporates two distinct 

constituent parts or sub-orders, namely the order setting aside the suspension, 

and the effective date of the Implementation of the order, being 9 September 2022. 

It was submitted that the order setting aside the suspension Is an •ordinary'' order 

which Is based on findings of actual and/or reasonably apprehended bias In terms 

of the common law and a conflict of interest. The order imposing an effective date 

is clear and unambiguous and was Just and equitable relief that was of Immediate 

effect until the DA served its appeal notice. 

(42] The applicant submits that even if section 172(2)(a) applies, It does not follow that 

section 18 of the Act does not apply. This is so because section 18 of the Superior 
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Courts Act applies to a decision which Is the subject of an appllcatlon for leave to 

appeal or of an appeal. In this matter, both the DA and the President have lodged 

an appeal In terms of section 172(2)(d) of the Constitution. Secondly, the word 

"appeal• In section 18 is not quallfled or restricted to exclude a section 172(2)(d) 

appeal and Is, therefore, applicable to the present matter. Thlrdly, this court Is any 

event entitled In terms of section 172(2)(b) to grant •other temporary relier to a 

party, pending a decision of the Constitutional Court on the invalidity of the 

President's conduct, and the other temporary relief necessarily includes the relief 

envisaged In section 18. Fourthly, If the relevant orders stlll have to be confirmed 

by the Constitutional Court, they are Interim In nature and are not final In effect 

and, therefore, these orders fall to be dealt with as Interlocutory orders under 

section 18(2). As such, the relevant orders are not suspended by the application 

for leave to appeal or an appeal and take effect lmmedlately unless an aggrieved 

party applles In terms of section 18(3) to suspend the orders. 

[43] The applicant submitted that section 18 of the Superior Court's Act applies and 

that she has discharged the heavy onus imposed by section 18 before leave to 

execute may be granted. These statutory requirements are exceptional 

circumstances, irreparable harm on the part of the vlctortous party, and no 

Irreparable harm on the part of the losing party". The applicant submits that she 

also satisfied the additional requirement of prospects of success8• 

5 ltnoop NO v Gupta (Execution} Z0Z1 (3) SA 135 (SCA). 
8 See, Minister of Sodal Development Cap,, v Justa Alllonce of South Africa [Z01&] ZAWCHC 34 (1 April 2016). 
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[44] The supporting respondents allgned themselves with the applicant's submission 

that the appllcable orders must be viewed as self-standing orders and must be 

Interpreted dlsjunctlvely. They submitted that this Court declared the President's 

decision to suspend the applicant Invalid as required In section 172(1)(a) of the 

Constitution. This part of the declaration of lnvalldlty la subject to confirmation by 

the Constltutlona1 Court. However, this court then limited the order of Invalidity to 

operate prospectively and the 187.6 order was granted as a just and equitable 

order In terms of section 172( 1 )(b ). They contended that the 187 .6 order Is not an 

order of constltutional lnvalldlty but It Is a Just and equltable Interlocutory order 

granted In terms of section 172( 1 )(b) and is not suspended by an application for 

leave to appeal in terms of section 18 of the Act. Such an order, so it was argued, 

is not subject to confirmation because it Is granted to mitigate the effects of an 

order of constitutional lnvalldlty granted under section 172(1Xa) pending 

confirmation of that order by the Constitutional Court. If the 187 .6 order Is to be 

suspended pending confirmation by the Constltutlonal Court, this would defeat the 

purpose of the Just and equltable order and entrenches the very unjust and 

Iniquitous conduct that the order seeks to remedy. 

[45] In the alternative, the supporting respondents argued that the 187 .6 order 

constitutes 0other temporary relief' envisaged In section 172(2)(b) of the 

Constitution which the court making the order of constitutional Invalidity has a 

discretion to grant, even of its own accord, In order to mitigate the effects of the 

unconstitutional suspension of the applicant. 
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[46] In tandem with the applicant, the supporting respondents also submitted that 

because an order granted under section 172(2)(b) Is a temporary order, it Is not 

susceptible to section 18( 1) of the Act. This order, by Its nature, provides temporary 

relief to mitigate the effects of an order of lnvalldlty pending the decision of the 

Constitutlonal Court and confirmation proceedings, An appllcatlon for leave to 

appeal, therefore, does not suspend an order granted under section 172(1)(b), 

alternatively section 172(2)(b) of the Constitution, on the basis that such orders 

:"_i are Interlocutory and, therefore, fall within the ambit of section 18(2) of the Act. 

(47] The supporting respondents further contended that even If the court was not in 

agreement with the aforesaid submissions, It did not follow that section 18 of the 

Act did not apply. This section applies to a decision which is the subject of an 

application for leave to appeal or of an appeal. In this matter, both the DA and the 

President lodged appeals In terms of section 172(2Xd) of the Constitution. 

According to the appllcant, the word "appeal" In section 18 Is not quallfled or 

restricted to exclude a section 172(2)(d) appeal. Section 18 Is, therefore, 

applicable to the present situation. 

[48] According to the DA, this Court declared the President's decision to be lnvalld 

because It was contrary to the constitutional principle of legality and section 

96(2)(b) of the Constitution. The DA submits that section 18 of the Act cannot be 

employed to enforce and execute the judgment of this Court. Because the order of 

invalidity concerns the conduct of the President, the Judgment must be confirmed 
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by the Constitutional Court In terms of section 172(2(a) read with section 167(5) of 

the Constitution. Untll such time as the Constitutional Court has pronounced on 

this Issue, the Order has no force or effect and, accordingly, the court has no 

jurisdiction to grant the relief sought by the applicant. 

[49] The DA submitted that, In any event, even If the enforcement mechanism 

expressed in section 18 of the Supreme Courts Act was theoretically available to 

the applicant, she has failed to meet the jurisdlctlonal requirements that are 

necessary for the Immediate enforcement and execution of the judgment. There 

are no exceptional circumstances that warrant the departure from the default 

posltlon in relation to the ordinary effect of the appeal processes that the full court's 

order Is suspended. On the contrary, so It was argued, there are several courts 

which have previously, in circumstances slmllar to that of the applicant, held that 

there are exceptional circumstances to In fact Justify the enforcement of 

suspension pending the appeal7• Furthermore, the applicant wtll suffer no 

Irreparable harm if the judgment is not enforced. On the other hand, the DA and 

the public Interest will suffer Irreparable harm If this court's Judgment Is enforced. 

[50] The President's submissions were aligned with the arguments advanced by the 

DA. To the extent that there were variations in their submissions, It was more a 

matter of emphasis rather than any difference of substance, 

7 See, for example, Dl!mocrotlc AU#ona v South Afrkon Broadcasting corporation SOC Ltd & Othen JAIi SA SJO 
(WCCJ., and Ntlemezo v Helen Suzmon Foundation and Another 2017 (5) SA 402 (SCA). 
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DISCUSSION 

[51) The framework for the hierarchy and Jurisdiction of courts In South Afrtca Is 

prescribed In Chapter 8 of the Constitution. In terms of the applicable leglslatlve 

scheme, the Constitutional Court occupies a special place In this framework. It Is 

the highest court of the Republic and the ultimate guardian of the Constitution and 

its values8• 

(52] In Pharmaceutical Manufacturers Association of South Afrlca9, the 

Constitutional Court commented on section 172(2)(a) of the Constitution and noted 

that: .. The section Is concerned with the law-making acts of the leglslatures at the 

two highest levels, and the conduct of the President who, as head of State and the 

head of the Executive, Is the highest functionary within the State. The use of the 

words Hany conduct" of the President shows that the section Is to be given a wide 

meaning as far as the conduct of the President Is concerned. The apparent 

purpose of the section Is to ensure that this Court, as the highest Court In 

constitutional matters, should control declarations of constitutional invalidity made 

against the highest organs of State. That purpose would be defeated if an Issue 

concerning the legs/Hy of conduct of the President, which raises a constltutlonal 

Issue of considerable importance, could be chsrscterlsed as not falling within 

1 Sectlon167(3)(a)oftheConstitutron.Seealso,Prnlffnto/theRepubllco/SOUtltAfrkaondOtltenvSoutllA/fkon 
Rut1bv Football Union and Others -Judgment on rm,sal oppllcotlon 1999 (4) SA 147 (CC) at para 72. 

9 Pltarmoceutkol Manufacturers Jwoclotlon of South N,ko: In re b Porte President of tM R.,,,.,blk of South 
A/tko 2000 (2) SA 674 (CC) at para 56. 
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s172(2)(a), and thereby removed from the contro/1/ng power of this Court und9r 

that section" .. 

[53] The Constitutional Court has repeatedly conflnned that Its special role Is necessary 

to preserve the comity between the Judicial branch and the executive and 

legislative branches of govemment10• 

[54] The Constitutional Court in Von Abo11 noted that sections 167(5) and 172(2)(a) of 

the Constitution serve separate but complimentary purposes. Section 172(2)(a) 

confers constitutional jurisdiction on the Supreme Court of Appeal (aSCA") and the 

High Court subject to the express oversight of the Coostltuttonal Court In relation 

to orders on the constitutional validity of national and provincial legislation and the 

conduct of the President. On the other hand, section 165(5) delineates the power 

of the Constitutional Court In relation to the same class of orders of constitutional 

invalidity made by the SCA and the High Court. Both provisions serve the vital 

purpose of ensuring that orders of invalidity directed at the appropriate class of the 

President's conduct have no force unless confirmed by the Constitutional Court. 

(55] It follows that the Constitutional Court makes the final decision whether the conduct 

of the President Is unconstitutional. No order to this effect by any other court has 

any force until the Constitutional Court has pronounced on the issue. In other 

10 See, for example, Economic Fl'Hdom Flghtttn., $pH_, of the National AaMmbly; O.mocrortc ANlonc. v Speaker 
of thtt National Auembly 2016 (3) SA 586 (CC), and Praldent of ffNI ltttpubllc of South A/tlt:a and Otlters v South 
Afrlcan Rugby Football Union and OtMrs-Judoment on lffWtll applkotlon op cit. 

11 Von Abo v Presldttnt o/ R11publlc oJ South~ 2009 (5) SA 345 (CC) at para 31. 
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words, a High Court order declaring the conduct of the President to be Inconsistent 

with the Constitution has to be confirmed before it can be of any force or effect. As 

the Constitutional Court stated in Sib/ya, such an order is inchoate - it is a valid 

order but has no effect12. 

[56] Section 172(2X c) of the Constitution further requires national legfslatlon to provide 

for the referral of an order of constitutional lnvalldlty to the Constitutional Court. 

The Superior Courts Act and the Constltutlonal Court's Rules provide the 

procedure and mechanism for doing so. 

[56.1] Section 15(1 )(a) of the Superior Courts Act provides that whenever 

the High Court "declares . . . conduct of the President Invalid as 

contemplated In section 172(2)(a) of the Constitution, that court 

must, In accordance with the rules, refer the order of constitutional 

Invalidity to the Constitutional Court for confirmation". 

[56.2] That must be read with Rule 16( 1) of the Constitutional Court's Rules 

which provides: "The Registrar of a court which has made an order 

of constitutional lnvalldHy as contemplated in section 172 of the 

Constitution shall, within 15 days of such order, lodge with the 

Registrar of the Court a copy of such order. N 

12 Slblyo and Otlters v Dlrtt:tor of Publlr: Pros,a,tlom: Johannesburg High Court and Others 2005 (S) SA 315 (CC) at 
para [43). 
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[56.3] The Registrar of the Court, therefore, has an obligation to refer the 

matter for confirmation, Independent of any action that any of the 

parties may take. Obviously, the Court will have to direct the 

Registrar to refer the matter. 

[57] The fate of this application hinges on the interpretation of the judgment. The basic 

principles applicable to construing documents also apply to the construction of a 

Court's judgment or order.13 As to the proper approach In this regard, the 

Constitutional Court In Parsons14 stated that •the starting point Is to determine the 

manifest purpose of the order. In Interpreting a Judgment or order, the court's 

intention is to be ascertained primarily from the language of th& Judgment or the 

order in accordance with the usual well-known rules relating to the Interpretation 

of documents. As In the case of a document, the Judgment or order and the court's 

reasons for giving It must be read as a whole In order to ascertain its Intention". 

[58] In Cap/fee Bank Holdings Ltd and Another16, the SCA quoted with approval Its 

earlier Judgment In Natal Joint Municipal Pension Fund19 and reiterated that 

when interpreting a contract, the language used, the context in which It is used, 

and the purpose of the provision should be taken into consideration. In casu, 

Unterhalter AJA further stated: "Most contracts, and particularly commercial 

19 HLB tntematlonol (South Nrko} v MWRK Acc:ountants ond Consultants (113/2021)12022] ZASCA 52 (12 Aprtl 
2022). 
14 Eke" Porions 2016 (3) SA 37 (CC) at para 29. 
15 Capftet: Bank Holdings Ltd and Another" Carat Lo,aon lnvutmflnts J!U (pty} Ltd and Others 2022 (1) SA 100 

(SCA). 
11 Natal Joint Munk/pal Pnston Fund v Endumenl Munldpallty 2012 (4) SA 593 (SCA) para 18. 
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contrscts, are constructed with a design In mind, and their architects choose words 

and concepts to give effect to that design. For this reason, Interpretation begins 

with a text and Its structure. They have a gravitational pull that ls Important. The 

proposition that context Is everything is not a Jlcense to contend for meanings 

unmoored In the text and Its structure. Rather, context and purpose may be used 

to elucidate the text'17 • This comment Is apposite to the type of Iterative process 

engaged In by a court when craftJng Its Judgment and the Interpretive exercise that 

must be engaged in when considering the Judgment. 

[59) If on a reading of the judgment or order as a whole, the meaning of the Judgment 

or order Is clear end unambiguous, no extrinsic fact or evidence is admissible to 

contradict, vary, or qualify, or supplement lt18• 

[60] As noted, the judgment Is a consequence of the Part B proceedings Instituted by 

the applicant. In paragraph 1 of the judgment, the court noted what the application 

was all about and stated in this regard: 

•[t] The applicant applies to this court In terms of the provisions of section 

172(1) of the Constitution for orders declaring certain conduct and/or 

decisions ('Yhe Impugned conduct or decisions, of the first, second snd 

third respondents to be lrratlonsl, unconstitutional and Invalid, as well as for 

consequential relief of a ju$1 and equitable remedy.• 

17 Copltec Bank Holdln,s Ud and Anotlter Ibid para [51] 
11 Department of Transport" Taslma (Pty} Ltd 2018 JDR 1122 (CC) at para [43). 
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(61] In so far as the impugned conduct or decision of the President Is concemed, 

paragraph 4 of the judgment records that: 

•[4] The Impugned conduct and/or decisions In respect of the (the 

President) relate to his decision to suspend the applicant as well as 

the pre/Im/nary steps he took leading up to the suspension.• 

[62] The parties filed a Joint Practice Note prior to the hearing In which they listed the 

Issues to be determined by this Court. In so far as the President Is concerned, the 

issues to be determined es agreed by the parties is reflected in paragraph 35.6 of 

the Judgment which reads: 

•35,6 Whether the Impugned conduct of the President ought to be 

declared to be in-atlonal and/or Inconsistent with the 

Constitution In terms of section 172(1)(&) of the Constitution 

because: 

35. 8.1 it was premature sndlor ultrs vires as the proceedings 

envisaged In section 194(3)(s) of the Constitution had not 

started as at 17 March 2022, 9 June 2022, or at all,· 

35. 6.2 it was tainted by actual or ressonably apprehended conflicts 

of Interests emanating out of six different and identified 

Investigations; 
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35.8.3 of alleged breaches of section 96 of the Constitution:' 

[63) Paragraph 35.7 of the judgment also records that this court was to determine "the 

just and equitable remedies that ought to be granted In terms of section 172(1)(b) 

of the Constitution.• 

[64] The question that arises Is whether the President's decision to suspend the Public 

Protector can property be characterised as "conduct of the Presidenr under 

sections 172(2)(a) and 167( 5) of the Constitution. The applicant has sought to draw 

a distinction between the decision and conduct and submits that It is only conduct 

and not decisions that fall to be referred to the Constltutlonal Court for confirmation. 

No authority was provided for this submission, which Is not surprising. 

[65] The Constitutional Court In a number of instances has characterised a "decision• 

of the President as constituting •conduct" of the President, the Invalidity of which 

required conflrmatlon by the Constitutional Court. Thus, for example, In 

Democratic All/ance1;, the Constitutional Court he{d that the decision of the SCA 

that the President's decision to appoint the National Director of Public Prosecutions 

was invalid, was •conduct of a President" subject to confirmation under section 

172(2)(8). 

19 Democratic All/a~ v Presldt!nt o/ South Afrlt;o 2013 (1) SA 248 (CC) at para 3. see also corruption Watch NPC v 
Presldt!nt of the Republk of South A/rlco 2018 (2) SACR 442 (CC) at pare 4, ICruftr v Pmldlnt o/ the Republic of 
South Afr/co 2009 (1) SA 417 (CC), and Assodotlon of Rqlonol Magistrates o/Sout#Mm Afrko v TM Prnldlnt of 
the R~bllc of South Aftka op cft. 
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[66) The contention by the applicant that the declaratlon of the President's suspension 

of the applicant as being unlawful is rooted In the common law and does not fall 

under the rubric of "conduct of the Presldenr In terms of section 172(2)(a) of the 

Constitution, misstates the law and Is a gross mis-characterisation of the reasons 

underpinning the court's finding In this regard. The suspension of the applicant was 

based on the exercise of a constitutional duty to consider the suspension of the 

applicant once the section 194 (or Impeachment) Inquiry commences. In other 

words, the authority to suspend the applicant Is granted to the President In terms 

of a constitutional provision (section 194(3)(a)) and when he suspended the 

applicant, the President was exercising a public power conferred. on him by the 

Constitution. 

[67] As the DA correctly pointed out, the court's finding Is bas~ on the principle of 

legality and the President's breach of a constitutional duty not to Involve himself In 

a decision where there may be a conflict of Interest. This Is made abundantly clear 

In paragraph 161 of the Judgment which bears repeating: 

"[161] More Importantly, the President es a servant of the Constitution, is 

under an obligation to obey Its commands. He Is enjoined to uphold, defend, 

and respect the Constitution. The President had a duty to exercise his public 

power within the parameters of the law. It is trite that the exercise of public 

power must comply with the Constitution and the doctrine of legality. To this 

end, we share the views expreBsed by the Full Court, where the court noted · 
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that the principle of legality, being an Incident of the rule of law, dictates that 

those who ex9fClse public power, Including the President, must comply with 

the law. The Full Court noted that the role of the rule of law as a form of 

constitutional control on the exerc/ae of public power was given expression 

In Affordable Medicines Trust and another v Minister of Health and 

another, where Ncgobo CJ stated: 

"[49] The exercise of public power must therefore comply with the 

Constitution, which Is the supreme Jaw, and the doctrine of legality, 

which is part of the law. The doctrine of legality, which is an incident 

of the rule of law, is one of the constitutional controls through which 

the exercise of pub/le power Is regulated by the Constitution. It entails 

that bc)th the Legislature and the Executive 'are constrained by the 

principle that they may exercise no power and perform no function 

beyond that conferred upon them by law'. In this sense the 

Constitution entrenches the principle of legality and provides the 

foundations for the control of pub/le power.• (footnotes omitted) 

[68] Given the forgoing comments and analysis of the Judgment, there cannot be any 

doubt that what this Court was dealing with In the Part B proceedings was In the 

nature of a constitutional matter. Having decided that the President's conduct was 

inconsistent with the Constitution, the court was obliged to declare such conduct 

invalid. This is reflected In the 187.5 order. Having made a declaration of invalidity, 
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the court went on further to make a Just and equitable order In tenns of section 

172(1 )(b) of the Constitution as It was quite entitled, but not obliged, to do. This Is 

reflected In the 187 .6 order: Indeed, the parties had agreed that the Just and 

equitable relief to be granted was an Issue to be determined by this court. 

[69) Given the remit of the Issues to be detennlned by this court, the order of the court 

is a composite one and the orders granted in respect of the President must be 

interpreted conjunctively rather than as stand-alone orders as contended for by 

both the applicant and the supporting respondents. This court was requested to 

determine a constitutional matter Involving the President's conduct. Once It made 

a pronouncement on this Issue, It then made a just and equitable order setting 

aside the suspension but limited Its retrospective effect. The court's reasoning In 

respect of the Just and equitable remedy granted Is reflected In paragraphs 172 to 

175 of the judgment. In essence, the court decided that the suspension should 

apply prospectlvely because If ft was applied retrospectively, this would have no 

practical positive effect but would risk disrupting the affairs of the office of the 

Public Protector. It Is as simple as that. 

[70] Even if the applicant did not request an order of just and equitable relief, once the 

court decided to set-aside the suspension, It may well have been obliged to 

Indicate whether the order of suspension should apply retrospectively or 
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prospectively. As the ConstltuUonal Court noted In National Coalition for Gay 

and Lesbian Equallty-0: 

•[87] •. .All courts competent to make declarations of constitutional validity 

have the power to make an appropriate order under s 172(1)(b)(i) if 

such order, in the circumstances of s partlculsr csse, Is Just or 

equitable'. This was in fact so held in S v Ntsele. The real issue Is 

whether, in the circumstances of this case, an order limiting the 

retrospectivity of the declaration of Invalidity would indeed be just and 

equitable, on a proper construction of that concept in the context of 

the section and the Constitution as a whole. 

(88] To the extent that a Court of first Instance has this power, such Court 

must grapple with its exercise. This Is necesssry becsuse In a given 

case It might be necessary to receive evidence In order to decide 

whether, and In what manner, such power should be exercised. H Is 

essential that the Court of first instance receive and If necessary 

adjudicate on such evidence, and not a Court of appeal or this Court 

on confirmation. The Importance of fol/owing such a procedure has 

been stressed by the Court In similar contexts on a number of 

occasions." (footnotes omitted) 

20 National Coalition for Gay and Le.rblan Equollly II Mlnlshtr of Jwta 1999 (1) SA 6 (CC) at para 87-88. 
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[71] Thus, when the court stated In paragraph 187.6 of the Judgment that the order was 

to apply from the date of •this judgment", all It meant was that the judgment would 

not apply retrospectively. The court's reasoning In this regard would then be before 

the Constitutional Court when the latter court considers the conflnnatlon of this 

judgment. 

[72] The Just and equitable order (the 187.6 order) was not intended to provide 

•temporary rellef' in tenns of section 172(2)(b) as contended by both the applicant 

and the supporting respondents. Nowhere In the Judgment does the Issue of 

temporary relief arise; this is not surprising as no such relief was requested and no 

argument was presented to that effect. 

[73] As noted, the relevant orders are not self-standing and do not exist separately and 

independent of each other. The section 187.6 order Is ancillary to, and a 

consequence of, the section 187.5 order. In any event, even if the orders were 

stand-alone ortters and the order granting Just and equitable relief was not a 

consequential or an ancillary order, both orders still have to be referred for 

confirmation. This was made clear by the Constitutional Court In DawoMP1 when 

it stated that: 

"It Is not only the direct order of unconstitutionality Itself that must be 

21 Dawood ond Anotmtr v Mfnllter of- HolH Alfolr, and Othm; Sholabl ond Anotller" Mlnllter of Home A/IOirs 
ond Othersi Thomas ond Anotmtr v Minister of-Home Affairs ond Others ZOOO (3) SA 936 (CC) at para (18) 
("Dowood"J. 

35 



confirmed but all the orders made by the High Court that flowed from that 

finding about unoonstltutlonsllty. If this court were to find that the High 

Court's conclusion that a section 26(9)(b) (of the Aliens Control Act 96 of 

1999) Is Inconsistent wffh the Constitution Is Incorrect, none of the orders 

made consequent upon that finding would stand.,, 

[7 4] Since the Constitutional Court makes the final decision whether or not the conduct 

of the President Is constltutlonal, It follows that this Court's order declaring the 

President's decision to be inconsistent with the Constitution has to be confirmed 

before it can be of any force or effect. The judgment, while valid, is inchoate and 

has no effect. Of course, the Judgment had not yet been referred to the 

Constitutional Court when this appllcatlon was broughl We refer further to this 

Issue later In this Judgment. 

[75] The judgment cannot be suspended. Nor can It be operationallsed or executed 

simply because there is nothing that can operate or upon which execution can be 

levled22 • The relevant orders have not been confirmed and, Irrespective of the 

wording used, there Is nothing that can be suspended. The Judgment hes no 

Independent existence but Is conditional upon conflnnatlon by the Constitutional 

Court. This being the case, on a purely textual basis, section 18 of the Superior 

Courts Act does not apply. 

22 See the comments of Harms JA In a similar context In MV Snow O.lto: Serw:r Ship LTD v Discount Tonnqe Ltd 
2000 (4) SA 746 (SC'A) at para 752 A-8. 
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[76] Section 18(1) of the Superior Courts Act suspends the operation and execution of 

a decision that Is the subject of an appeal. The term "execution• has been held to 

mean the "carrying our or the "giving effect" to the Judgment in a manner provided 

by law such as by a specific performance sequestration, and the ejectment from 

premlses23• •execution" Is the process for enforcing the Judgment and it is only 

available when the claim or 1/s has been Judlclally resolved24• Section 18, therefore, 

contemplates a binding declslon26• The default position Is that the execution of a 

binding Judgment is suspended pending the decision of the application for leave to 

appeal or appeal. 

[77] That section 18(1) of the Superior Courts Act cannot apply to a judgment that is of 

no force or effect Is a logical consequence of a textual Interpretation of the 

aforesaid section. The wording of section 18(1) of the Act signifies that In the 

absence of an appllcatlon for leave to appeal or an appeal, the Judgment In 

question is not suspended and Is in fact deemed final. The noting of an appeal 

suspends the execution of a Judgment appealed against which logically means that 

In the absence of such an appeal, the Judgment Is not suspended and is In fact 

deemed executable and, thus, final. This means that if section 18(1) applled to an 

order in terms of section 172(2Xa) of the Constitution that required confirmation by 

the Constitutional Court, and If no appeal Is noted or lodged, such an order wlll 

have immediate effect. This conclusion flies in the face of the wealth of 

.u Reid and Allot,-, Godart and Another 1938 AD 511. 
24 Herbsteln and Van Winsen The Civil Practice of the H!gh Coyrt,s of South Africa, 511t edition, V2 by Cllllers, Loots and 

Nel. 
25 See, the comments of Navsa JA In NtletMm v Hehln Suzman Foundation ond Another op. dt, para IJSJ. 
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Constitutional Court authorities to the effect that a Judgment that has to be referred 

to the Constitutional Court for confirmation has no force or effect until confirmed. 

The appllcablllty of section 18( 1) wlll also be destructive of, and undermine, the 

supervisory role of the Constltutlonal Court In matters dealing with Presidential 

conduct. 

[78] Both the applicant and the supporting respondents Invoked section 18 of the 

Superior Courts Act and, In this regard, made much of the fact that the DA and the 

President lodged appeals and conditional applications for leave to appeal. It was 

submitted that this triggered section 18 of the said Act. Perhaps, not surprlslngly, 

neither the applicant nor the supporting respondents could offer any relevant legal 

authority to support this submission. Indeed, their submissions In this regard were 

long on sophistry but short on legal authority. 

[79] During oral argument, Counsel for the applicant sought to rely on the judgment of 

Masuku AJ In the matter of Ultzlff-5 In support of the submission that section 18 of 

the Act applies to all appeals of decisions and orders regardless of the nature of 

the matter, the court from which the judgment emanates, or the court In which the 

appeal Is lodged. However, Ultzlg does not deal with the appeal of e judgment 

requiring confinnation by the Constitutional Court. Ultzig dealt with the Issue of 

whether section 18( 1) of the Superior Courts Act applled to all decisions and orders 

21 Ultzlg Secondary school Gowimlng fJody v MEC for Education. W•mm Co,- 2020 (4) SA 618 (WCC). 
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including those that had been unsuccessful In the court a quo end not only those 

that were granted. 

[80] Section 172(2)(d) of the Constitution regulates the situation where an appeal 

relating to an order of constitutional invalldity Is lodged. This section confers on 

any person with a sufficient interest an automatic right to appeal directly to the 

Constitutional Court in respect of an order of constitutional Invalidity granted by a 

Court. Leave to appeal is not required as Is the case with ordinary appeals lodged 

in terms of the Superior Courts Act27• Indeed, section 16 of the Act, which applies 

to appeals generally, expressly states that this section is "f s)ublect to section 15ft). 

the Constitution or any other Jaw' (own emphasis). 

(81] Accordingly, the fact that the DA and President lodged appeals Is of no 

consequence to the referral by this court of the judgment to the Constitutional Court 

for confirmation. The referral Is quite independent of any appeals that may be 

lodged. In Dawoot/8, the Constitutional Court confirmed that notwithstanding the 

withdrawal of appeals, it was nevertheless, In terms of the constitutional scheme, 

bound to determine the order of lnvalldlty. Once the matter Is referred to the 

Constitutional Court, that court is obliged to determine the constitutionality of any 

order referred to it. In substance, the noting of an appeal in terms of s 172(2)(d) of 

the Constitution Is merely an Indication of the DA and the President of their 

intention to oppose the confirmation of the order of constitutional Invalidity. Such 

27 See section 16 of the Superior Court's Act. 
21 Op. cit, para [18) 
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an appeal cannot have the effect of rendering final and binding a decision that Is 

by operation of law not final and binding. 

[82] This court has rejected the argument that the part of the order relating to just and 

equitable relief Is a temporary order that fell to be dealt with In tenns of section 

172(2)(b) of the Constitution. A further related submission was made principally by 

the supporting respondents that the order relating to just and equitable relief Is not 

suspended by noting an appeal or the filing of an application for leave to appeal 

because It Is an order contemplated In section 18(2) of the Superior Courts Act as 

it is in the nature of an lnter1ocutory order. This being so, It was argued, the default 

position in terms of section 18(2) applies. Such an order takes effect Immediately 

and Is not capable of being suspended pending the decision on the appllcatlon for 

leave to appeal or an appeal, unless an appllcatlon Is made In terms of section 

18(3) that such an order be stayed pending the application for leave to appeal or 

an appeal. This submission is without substance. 

[83] Quite simply, section 18(2) of the Superior Courts Act cannot apply since the order 

relating to Just and equitable relief (that Is, the 187.6 order) was not Intended to be 

a temporary or interlocutory order. As to what con~tutes an Interlocutory order, 

Corbett JA In South Cape Corp (Pty) Ltcr stated the following: 

n In a wide and general sense the term 'Interlocutory' refers to all orders 

19 Soutft cape corp (PtyJ ltd v Engineering ManagefflfJnt sel'llce, (Pty} Ud 1997 (3) SA 534 (AD) at 549G. 
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pronounced by the court, upon matters Incidental to the main dispute, 

preparatory to, or during the progress of, the litigation." 

[84] Having regard to what is considered to be an Interlocutory order, the judgment la 

anything but lntertocutory. It Is a valid Judgment on all the Issues In dispute albeit 

that the judgment Is of no force and effect and Is conditional on confirmation by the 

Constitutional Court. 

[85] Given the conclusion reached, especially In connection with the non-appllcability 

of section 18 of the Superior Courts Act to the matter at hand, It Is not necessary 

to consider the merits of the application and determine If the applicant has 

discharged the onus for the grant of an order for the Immediate operation and 

enforcement of the judgment. 

[86] In terms of rule 16 of the rules of the Constltutlonal Court, the Registrar of the Court 

which made the order of constltutlonal lnvalldlty must, within 15 days of such order, 

lodge with the Registrar of the Constitutional Court a copy of such order. In terms 

of section 15( 1) of the Superior Courts Act, It Is the court that must, In accordance 

with the rules, refer the order of constltutlonal validity to the Constitutional Court 

for confirmation. The referral of a judgment to the Constitutional Court for 

confirmation thus appears to be an administrative task performed by the Registrar 

of the relevant court on the direction of the Court whose judgment is subject to 

confirmation. 
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[87) There Is no Injunction making It obligatory for a court to Include In Its order a 

direction to the Registrar to refer a Judgment to the Constltutlonal Court for 

confirmation. One would normally expect that, having Identified the Issues to be 

determined, the parties will be aware when a dispute entails a declaration of 

constitutional invalidity that requires confirmation by the Constltutlonal Court. But, 

perhaps, this places too much reliance on the parties to apply their common sense. 

It may, therefore, be a salutary practice to include an order In all such matters 

directing the Registrar of the court to refer the matter to the Constitutional Court 

for confirmation. Such an approach may well llmlt the Issues In dispute. In this 

case, however, given the fractious nature of the relatlonshlp between the parties, 

it Is unlikely to have deterred the resultant legal skirmish - especially, If regard Is 

had to the manner in which the applicant framed her case. 

[88] The judgment of this court was delivered on Friday, 9 September 2022 at 

approximately 14h30. In the ordinary course, the court would have directed the 

Registrar of the High Court to refer this matter to the Constttutlonal Court after the 

intervening weekend. As it tumed out, less than an hour after the Court had granted 

its judgment, there was an exchange of correspondence which initiated a flurry of 

activity that eventually culminated in the hearing of this application. This court, 

thus, had no option but to deal with the application and the ensuing litigation. 

[89] In summary, the court concludes that: 
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[89.1] The decision of the President to suspend the Publlc Protector 

amounts to •conduct of the President" for the purposes of section 

172(2) of the Constitution; 

[89.2] The declaration of constitutional Invalidity by this court In relation to 

the President's conduct had to be referred to the Constltutlonal Court 

for conflnnatlon, and the referral is Independent of any steps taken 

by any of the parties; 

[89.3) Paragraphs 187 .5 and 187.6 of the judgment are composite, not self­

standing, orders, and must be referred to the Constitutional Court; 

[89.4] Section 172(2)(b) of the Constitution has no application to the 

Judgment; and 

[89.5] Section 18 of the Superior Courts Act has no application to this 

matter. 

COSTS 

[90] The applicant sought costs on a punitive scale against the DA and the President 

In his personal capacity. A similar order was sought by the DA against the applicant 

In her personal capacity. In his answering affidavit, the President sought an order 

for costs including the costs of three counsel. It Is unclear If the cost order sought 

was against the appllcant In her personal capacity. In any event, In the Joint 

Practice Note agreed to by all the parties, no costs order Is sought by the President. 
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[91] In this matter, the DA has been substantially successful and this Court does not 

see any reason why costs should not follow the course. We do not believe, 

however, that the applicant should be mulct with costs In her personal capacity. 

The applicant and her legal representatives laboured under an erroneous 

Impression that the 187.6 order was operative from 9 September 2022. However, 

It does not appear that the application was pursued recklessly or frivolously or 

vexatiously or in bad faith. Indeed, It appears that the DA and the President, too, 

may well have harboured some degree of uncertainty on the proper Interpretation 

of the judgment. Thus, the DA, despite having raised the issue that the relevant 

orders required confirmation by the Constitutional Court and that It had an 

automatic right of appeal in terms of section 172(2)(d) of the Constitution, still 

considered it necessary to file an application for leave to appeal directly to the 

Constltutlonal Court In the event that It was wrong that It was entitled to an 

automatic appeal. The President flied a similar application to appeal dlrectly to the 

Constitutional Court, going even further by filing a condltlonai appeal to the SCA. 

[92] Unfortunately, this matter was unnecessarily burdened by voluminous and 

Irrelevant documentation submitted as part of the record. The DA conceded that a 

significant portion of Its answering affidavit (343 pages) was flied in error. There is 

no reason why the DA should gain any benefit from Its own burdensome conduct. 

In the circumstances, the DA cannot recover any costs associated with the delivery 

of the irrelevant and unnecessary documentation filed as part of the record. 
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ORDER 

[93] In the result, the following order ls granted: 

[93.1] The application to intervene by the Deputy Public Protector Is 

dismissed with no order as to costs. 

[93.2] The applicant's application Is dismissed. 

[93.3] The Public Protector Is directed to pay the costs of the DA and such 

costs are to include the costs of two counsel where so employed. 

[93.4] The costs awarded to the DA In terms of paragraph [93.3] above shall 

exclude any and all costs associated with the delivery of the 

documents attached as pages 290-382, pages 425-530, and pages 

565-711 to its answering affidavit. 
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