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SAFLI I  No te :  Cer ta in  p e r so na l /p r iva te  d e ta i l s  o f  p a r t i e s  o r  wi t nesse s  have  b een  

r ed ac ted  f ro m t h i s  d o cu men t  in  co mp l i ance  wi t h  the  l a w a nd  SAF LI I  P o l i c y  

 

IN THE HIGH COURT OF SOUTH AFRICA 

(WESTERN CAPE DIVISION, CAPE TOWN) 

 

CASE NUMBER:         20350/2012 5 

DATE:           24 NOVEMBER 2015 

 

In the matter between : 

D L [M……………]            Appl icant 

And 10 

L S [M……………..]               Respondent 

 

J U D G M E N T 

 

DAVIS, J :  15 

 

Introduction :  

[1]  This is an appl icat ion in terms of  Rule 30(1) of  the 

Uniform Rules of  Court .   The appl icant and f i rst  respondent, 

husband and wife, in a d ivorce act ion which is pending before 20 

th is Court ,  in  which the f i rst  respondent has inst i tuted act ion 

against  the appl icant,  as wel l  as the t rustees of  several  t rusts 

(“ the Trust”)  in October 2012.    

http://www.saflii.org/content/terms-use
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[2] In February 2015, appl icant brought an appl icat ion in 

terms of  Rule 33(4) of  the Uniform Rules of  Court ,  for a
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separat ion of  issues in the divorce act ion.   He sought a 

separate determinat ion of  the fo l lowing issues at  a prel iminary 

t r ia l :   the cla ims for a decree of  d ivorce,  i t  being common 

cause that  the marr iage had broken down irretr ievably,  as wel l  

as the contact  arrangement in respect of  the part ies’  minor 5 

chi ld.   Inasmuch as the appl icant consented to a maintenance 

order c la im by the f i rst  respondent in respect of  the chi ld,  he 

proposed that  an order could be granted by consent at  the f i rst 

t r ia l .   At  the second tr ia l  i t  was proposed tha t  the f i rst 

respondent ’s p roprietary c la ims be determined;  that is her 10 

accrual c la im, including her c la ims in respect of  the Trust 

assets,  as wel l  as her c la im for damages. 

 

[3] I t  appears that  the t rustees supported th is Rule 33(4) 

appl icat ion,  but brough t a counter-appl icat ion in terms of  Rule 15 

33(4) to the ef fect that  the legal issue , regarding the ef fect ive 

date upon which the extent and value of  the part ies’ estates 

must be calculated  for the purposes of  the f i rst  respondent ’s 

accrual c la im, should be determined separately.   I t  appears 

that f i rst  respondent in i t ia l ly opposed th is counter -appl icat ion, 20 

but subsequent ly accepted that  the issue of  the ef fect ive date 

should be determined separately and pr ior to the determinat ion 

of  her accrual c la im.  

 

[4] Thereafter the Trust  and the f i rst respondent further 25 
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agreed that the hearing on 18 June 2015 could be employed to 

argue the meri ts of  the ef fect ive date issue  before Ndita  J, 

together with the main Rule 34 appl icat ion.   

 

[5]  On 3 September 2015, Ndita,  J ha nded down a ru l ing in 5 

the Rule 33(4) main appl icat ion and in the counter -applicat ion, 

in what has been referred to as a composite order,  in terms of  

which she ru led that  the issues should be separated as sought 

by the appl icant in the main Rule 33(4) appl i cat ion.   The 

learned judge further ru led,  in respect of  the counter -10 

appl icat ion,  that  the ef fect ive date issue must be determined 

separately in accordance with the agreement between the f i rst 

respondent and the t rustees.   I t  appears that  she did not 

determine the meri ts in respect of  the ef fect ive date issue, as 

the f i rst  respondent and the t rustees had invi ted her to so do.  15 

 

[6] On 8 September 2015, f i rst  respondent ’s at torney 

advised the case management judge in the divorce act ion, 

Mantame, J,  that the f i rst  respondent intended to appeal the 

Rule 33(4) order.   20 

 

[7] The let ter generated by Ms Catto,  legal representat ive of  

the f i rst  respondent,  reads as fo l lows:  

“We refer to correspondence directed to you by the f i rst 

defendant ’s at torney,  on 4 September 20 15, re lat ing to 25 
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the further conduct of  th is matter and request ing you to 

reconvene a Rule 37(8) conference.  Our instruct ions are 

to request reasons for the order granted by the 

honourable Ms Just ice Ndita,  with a view to appeal ing the 

order,  which we were advised by counsel is f inal ly in 5 

ef fect. ”   (My emphasis).  

 

[8] On 8 September 2015, f i rst  respondent ’s at torney 

del ivered a let ter to Ndita,  J, enclosing a request for reasons 

for the order which she had granted.  That reads thus:  10 

“We are advised by counsel that  the order is f inal  in 

ef fect,  and that our c l ient  should consider an appeal 

against  i ts terms.  We are accordingly instructed to 

request that  you please furnish us with your reasons for 

the order at  your earl iest  convenience to enable our 15 

cl ient  to  lodge an appeal should i t  be warranted .  To the 

extent  i t  is  necessary to do so,  we at tach a formal not ice 

request ing reasons for the order.”   (My emphasis).  

 

[9] There fo l lowed a formal request,  which reads thus:  20 

“Request for reasons for order.    

 

Be pleased to take not ice that  f i rst  respondent 

hereby requests reasons for the court ’s order dated 

2 September 2015 and handed down on 3 25 
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September 2015.”  

 

[10] On 16 September 2015, the appl icant served a not ice in 

terms of  Rule 30(2)(b) on the f i rst  respondent ,  not ifying her of  

the intent ion to apply in terms of  ru le 30(1) for an order set t ing 5 

aside the request for reasons as an i rregular step,  and 

af fording the f i rst  respondent an opportuni ty to withdraw the 

request for reasons with in a specif ied period.  

 

[11] Mr Pincus,  who appeared with Ms Gassner  on behalf  of  10 

the appl icant , correct ly def ined the core quest ion as fo l lows:   

Appl icant contends that  the  Rule 33(4) order consti tutes a 

s imple inter locutory order or ru l ing which is not  ap pealable, 

and that  consequent ly the f i rst  respondent is not  ent i t led to 

apply for reasons in terms of  Rule 49  in respect of  the decis ion 15 

re lat ing to the Rule 33(4) main appl icat ion.  

 

First  respondent argues that  she is ent i t led to reasons for the 

purposes of  considering an appeal.   She contends in the 

al ternat ive,  that  even i f  the Rule 33(4) order is not  appealable, 20 

she nevertheless has a r ight  to request reasons.   Much of  

Mr Pincus’  submissions concerned the appealabi l i ty of  the 

order of  Ndita, J.    

[12] As I  indicated in open court ,  the determinat ion of  the 

legal fate of  th is order has to be decided by the judge who 25 
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granted the order,  namely Ndita,  J.   I t  would be ent i re ly 

improper of  th is Court  to encroach upon the scope of  Ndita,  J ’s 

powers.   I  have no intent ion of  doing so and ha ve fu l l  

conf idence that  the matter wi l l  be properly and fu l ly argued , 

should i t  be necessary ,  before the learned judge.  5 

 

[13] There is one caveat  that  I  must,  however,  of fer in respect 

of  th is observat ion.   This f lows direct ly  f rom Mr Pincus’  

argument.   Mr  Pincus contends that as there could never have 

been a basis for an appeal on any of  the issues decided by 10 

Ndita,  J,  the enti re request for reasons must have been  

generated for u l terior purposes, in part icula r “a delaying tact ic” 

on behalf  of  f i rst  respondent.    

 

[14] In summary,  Mr Pincus submit ted that  Rule 33(4) orders,  15 

are non-appealable,  with in the meaning as set  out  in Zweni v 

Minister of  Law & Order  1993 (1) SA 523 (A)  at  531, and do 

not ,  in any way, fa l l  under any of  the except ions which have 

been recognised by our courts.  By contrast , in her answering 

af f idavi t ,  f i rst  respondent submits that  the requirements for 20 

appealable as set  out  in Zweni  are not  “cast  in stone”.  

Mr Pincus conceded that  our courts  have recognised some 

l imited except ions to the  general  princip les set  out  in Zweni ,  

supra.   For example,  in Moch v Nedtravel (Pty)  Ltd t /a 

American Express Travel Service  1996 (3) SA 1 (A), the court 25 
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held that  the dismissal of  an appl icat ion for the recusal of  a 

judge was appealable,  because the decis ion,  a l though not 

def in ing the part ies’  r ights,  or d ispos ing of  any of  the re l ief  

c la imed in respect thereof ,  had a very def in i te bearing on 

these r ights.   I t  is  c lear f rom th is judgment  that  the court 5 

regarded the dismissal of  the recusal appl icat ion as a  specia l 

case, involving a fundamental  decis ion which went to the core 

of  proceedings and , i f  incorrect ly made, would have vi t iated 

them.  However,  as Hefer,  JA said at 10F: 

“However,  the passage in quest ion does not purport  to be 10 

exhaust ive or to cast  the re levant  pr incip les in stone.”  

 

[15] Notwithstanding th is caveat ,  Mr Pincus referred as 

further authori ty for h is argument to a case which had been 

ci ted by the court  in Moch, namely Van Streepen v Germs (Pty) 15 

Ltd & Transvaal Provincia l  Administrat ion  1987 (4) SA 569 (A).  

He submit ted that a Rule 33(4) order is a ru l ing wi th in the 

meaning discussed by Corbett ,  JA (as he then was) in Van 

Streepen at  580E, namely that  not  every decis ion made by the 

Court  in the course of  judic ia l  proceedings const i tutes a 20 

judgment  or an order.   As Ndita J made a ru l ing and not a 

judgment ,  there was no necessi ty to provide reasons A Rule 

33(4) specif ical ly provides that  a separate order does not 

necessari ly have to be made on appl icat ion by one of  the 

part ies,  but can simply  be made mero motu  by the court ,  i f  i t  25 
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appears to be convenient to do so.  Hence, on Mr Pincus’  l ine 

of  argument,  as the order of  Ndita, J cannot be appealed, no 

just i f iable purpose could have  possib ly been served by f i rst  

respondent ’s conduct.  

 5 

[16] The only point  on which I  wish to comment with regard to 

the quest ion of  appealabi l i ty is the fo l lowing:   As 

Mr Fi tzgerald,  who appeared with Ms Dicker on behalf  of  f i rst 

respondent ,  noted, the approach to the issue of  whether an 

order is appealable,  has become  far more f lexib le  s ince Zweni ,  10 

supra.   As set out  in Phi l l ips v SA Reserve Bank & Others  2013 

(6) SA 450 (SCA) in paras 24 -28, the classi f icat ion of  an order 

as ei ther inter locutory or f inal ,  is not  determina te of  i ts 

appealabi l i ty .  The courts have been more pragmat ic and hence 

decide what is appropriate in any given case.  See Nat ional 15 

Treasury v The Opposit ion to Urban Tol l ing Al l iance  2012 (6) 

SA 223 (CC) at  para 24 ,  where Moseneke, DCJ said:  

“ I t  is  so that  courts are r ight ly re luctant  to hear appeals 

against  inter im orders that  have no f inal  ef fect  and that , 

in any event,  are suscept ib le to reconsiderat ion by a 20 

court  when the f inal  re l ief  is determined.  That, however, 

is not  an inf lexib le ru le.   In each case, what best  serves 

the interests of  just ice d ictates whether an appeal 

against  an inter im order should be enterta ined.   That 

accords wel l  wi th developments in case law deal ing with 25 
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when an appeal against  an inter im order may be 

permit ted.   This court  has granted leave to appeal  in 

re lat ion to inter im orders before and has made i t  c lear 

that  the operat ive standard is “ the interest  of  just ice”.   To 

that end i t  must have regard to and weigh careful ly a l l  5 

germane circumstances.”  

 

[17] On the basis of  th is approach Mr Fi tzgerald submit ted  

that  the order g ranted by Ndita,  J, may be f inal ,  or ,  at  least ,  

f inal  in ef fect ,  and may hence proof  to be def in i t ive of  certa in 10 

r ights of  the part ies,  part icular ly i f  the separat ion of  issues, 

including the divorce,  is not  capable of  being amended by a 

t r ia l  court .   Mr F i tzgerald observed that  i f  the divorce was 

separated and th is order was not appealable,  the inevi table 

consequence would be that  there would be no longer a d ivorce 15 

act ion pending, and accordingly f i rst  respondent,  in ter a l ia ,  

would no longer be able to ava i l  hersel f  of  any remedy in terms 

of  Rule 43 of  a contr ibut ion to costs for the second leg of  the 

l i t igat ion. 

 20 

[18] Applying the f lexib le approach to appealabi l i ty,  

Mr Fi tzgerald submit ted that the order,  or part  thereof , granted 

by Ndita,  J, may wel l  be appealable.   The only point  of  

consequence for the present d ispute that  emerges f rom th is 

excursus,  is that  to assert  bold ly that  nothing in the order can 25 
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ever be appealable,  and that  no other reasonable inference 

could be drawn f rom f i rst  respondent ’s cond uct, other than a 

mot ivat ion based sole ly on delay,  must be regarded as 

unsustainable  i f ,  as appears to be the case, Mr Pincus’ 

argument is  based purely on an inference .  More than that 5 

concerning the quest ions of  appealabi l i ty,  I  do not wish to 

comment .   These are quest ions for another court ,  and I  have 

found i t  d ist inct ly uncomfortable  to be required to even 

traverse th is part icular issue, as i t  encroaches upon the 

domain of  another court .  10 

 

[19] Signif icant ly,  when pressed in argument,  Mr Pincus 

appeared to abandon the second point  which had been 

contained in h is not ice  and wri t ten argument, namely  that  a 

l i t igant does not have a general  r ight  to request reasons for a 15 

ru l ing or an inter locutory order which i s not  appealable. 

In i t ia l ly he adopted the view that judic ia l  pronouncements 

regarding a court ’s duty to g ive reasons have only been made 

in re lat ion to appealable orders.   A general  r ight  to request 

reasons for any judgment  or decis ion,  regardless of  i ts nature , 20 

as contended for by the respondent,  would  unduly hamper the 

conduct of  proceedings and impede the administrat ion of  

just ice.  

 

[20] But i t  th is point  more than any other,  which is d isposi t ive 25 
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of  th is appl icat ion.   The quest ion which ar ises is whether  a 

l i t igant has a r ight  to be provided with reas ons for any order 

which is granted by a court .   The case law has not been 

targeted precisely towards the kind of  d ispute with which th is 

court  is unfortunately conf ronted.  However,  in  Mphahlele v 5 

FNB (Ltd)  1999 (2) SA 667 (CC),  Goldstone, J said at  para 1 2: 

 

“There is no express const i tut i onal provis ion which 

requires judges to furnish reasons for their  decis ions.   

Nonetheless in terms of  s1 of  the Const i tut ion,  the ru le of  10 

law is one of  the founding values of  our democrat ic state 

and the Judic iary is bound by i t .   The ru le of  law 

undoubtedly requires judges not to act  arbi t rar i ly and to 

be accountable.   The manner in which they ordinari ly 

account for their  decis ions by furnishing reasons. T his 15 

serves a number of  purposes.  I t  expla ins to the part ies ,  

and to the publ ic at  large, which has an interest in courts 

being open and transparent, why a case is decided as i t  

is .   I t  is  a d iscip l ine which curbs arbi t rary judic ia l 

decis ions.   Then too,  i t  is  essent ia l  for the appeal 20 

process,  enabl ing the losing party to  take an informed 

decis ion as to whether or not  to appeal,  or where 

necessary,  seek leave to appeal.   I t  assists the appeal 

Court  to decide whether or not  the order of  the lower 

court  is correct .   And f inal ly,  i t  provides guidance to the 25 
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publ ic in respect of  s imi lar matters.  I t  may wel l  be ,  too 

that  where a decision is subject  to appeal,  i t  would be a 

vio lat ion of  the const i tut ional r ight  of  access to courts, i f  

reasons for such a decis ion were to be held by a judic ia l 

of f icer. ”  5 

 

[21] Just ice Goldstone con t inued at  para 18: 

“Courts of  f i rst instance invariably furnish reasons for the 

decis ions, whether in cr iminal or c ivi l  cases.   As I  have 

already suggested, i f  they fa i led to do so,  they might be 10 

in vio lat ion of  their const i tut ional duty.”  

 

[22] In Strateg ic L iquor Services v Mvumbi N.O. & Others  

2010 (2) SA 92 (CC),  the court  said at  para 15:  

“ I t  is  e lementary that  l i t igants are ordinari ly ent i t led to 15 

reasons for a judic ia l  decis ion fo l lowing upon a hearing, 

and when a judgment is appealed, wri t ten reasons  are 

indispensib le .   Fai lure to supply them, wi l  usual ly be 

grave lapse of  duty,  a breach of  l i t igants’  r ights and an 

impediment to the appeal process.”  20 

 

[23] In my view, the r ight  to be provided with reasons, is 

inextr icably coupled to the pr incip le of  le gal i ty.   See Wessels v 

Minister of  Just ice & Const i tut ional Development  2010 (1) SA 

128 (GNP) at  141.   Sect ion 34 of  the Republ ic of  South Af r ica 25 
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Const i tut ion Act  108 of  1996, encapsulates the core pr incip les 

of  the ru le of  law (see in general  Beinart  1962 Acta 

Jur id ica  99.   In turn th is pr incip le must include the r ight  of  a 

l i t igant  to be given reasons by a court .   Absent such a r ight, 

t ransparency is  c loaked in darkness ,  accountabi l i ty is 5 

honoured in the breach.   

 

[24] I t  is  extremely d isturbing,  in my v iew, that  senior legal 

pract i t ioners can mount an argument that  runs so 

fundamental ly against  the core of  a legal system, whatever 10 

their  f rustrat ions may be with regard to the conduct of  the 

request ing party.    

 

[25] I t  is  a foundat ional pr incip le of  law t hat  proceedings in 

court  should be open and that  part ies should understand, not 15 

simply how they won, but  a lso how they lost .   The pr incip le of  

legal i ty incorporates rat ional i ty and accountabi l i ty.   I t  imposes 

a duty on al l  manner of  funct ionary to provide reasons for her, 

h is or i ts decis ion.  I t  must fo l low , insofar as court  proceedings 

are concerned, that  a s imi lar r ight  should be avai lable.   There 20 

is,  therefore,  no meri t  in  the appl icat ion which has been 

brought by appl icant.  

 

[26] This in turn,  br ings me to the rather more unfortunate 

part  of  th is case, that  is the quest ion of  costs.   Mr  Fi tzgerald 25 



 
2 0 3 5 0 / 2 0 1 2  

 JUDGMENT 

 

/BW / . . .  

15 

submitted that  i t  would be appropria te for th is Court  to make 

an award of  costs de bonis propri is  against  the legal 

representat ives of  the appl icant.   In orde r to decide th is 

matter,  I  was great ly assisted by the extremely helpfu l  heads 

of  Mr Mul ler,  as wel l  as h is oral  argument,  Mr Mul ler appear ed 5 

on behalf  of  respondent ’s counsel in th is connect ion.  

Mr Mul ler referred to the decis ion in Mult i l inks 

Telecommunicat ions Ltd v Af r ica Pre-Paid Services Nigeria Ltd  

[2103] 4 Al l  SA 346 (GNP) at  para 34: 

“Costs are ordinari ly ordered on the party and party 10 

scale.   Only in except ional c ircumstances, and pursuant 

to a d iscret ion judic ia l ly exercised, is a party  ordered  to 

pay costs on a punit ive scale.   Even more except ional,  is 

an order that  a legal representat ive should be ordered to 

pay the costs out  of  h is own pocket.  I t  is  qui te correct ,  15 

as was submitted, that the obvious pol icy considerat ion 

underlying the Court ’ s re luctance to order costs against  

legal representat ives personal ly,  is that at torneys and 

counsel are expected to pursue their  c l ients’  r ights and 

interests fear lessly and vigorously without undue regard 20 

for their  personal convenience.  In that  context  t hey 

ought not  to be int imidated, e i ther by their  opponent or 

even, I  might add, by the court…  I t  is  t rue that  legal 

representat ives somet imes make errors of  law, omit  to 

comply fu l ly with  the ru les of  court ,  or in other ways 25 
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re lated to the conduct of  the proceedings.   This is an 

every day occurrence .  Th is does not,  however,  per se ,  

ordinar i ly resul t  in  a court showing i ts d ispleasure by 

ordering the part icular legal pract i t ioner to pay the costs 

for h is own pocket.   Such an order is reserved for 5 

conduct which substant ia l ly and mater ia l ly deviates f rom 

the standard expected of  a legal pract i t ioner…”  

 

[27] I t  must be so that  an award of  costs de bonis propri is  

against  legal representat ives,  can only be made in very 10 

ser ious cases, such as dishonest ly,  wi l fu ln ess or a level  of  

negl igence which extends to the highest degree.  I f  a court 

extends the boundaries beyond these very c i rcumscribed 

l imits,  l i t igat ion would be chi l led.  Counsel must be permit ted 

to make legal mistakes without the r isk of  a drast ic court 15 

order.   Law invariably is  not  so clear that  a level  of  accurate 

precis ion,  should be required without the r isk of  a punit ive 

costs order of  the weight of  a cost  order de bonis propri is .  

 

[28] Mr Mul ler  correct ly noted that  applicant ’s counsel and 20 

at torney,  a l l  senior  pract i t ioners  were of  the genuine bel ief  

that  the f i rst  respondent ’s request for reasons const i tuted an 

i rregular step.   They were further of  the bel ief  that  the request 

was i tsel f  a strategic move by the f i rst  respondent and an 

abuse of  the process of  court  designed to delay the divorce 25 
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proceedings.   I t  appears that  they were also fort i f ied by a very 

senior attorney act ing for the Trust ,  who was also of  the 

opin ion that  the request for reasons const i tuted an irregular 

step in terms of  Rule 30.  

 5 

[29] Mr Mul ler ’s argument has considerable meri t .   I  accept 

that  an order of  th is nature would have an extremely chi l l ing 

ef fect  on the abi l i ty of  legal pract i t ioners to pursue their 

c l ients’  r ights and interests and present their  case  in the 

fear less and vigorous way which should be demanded.  I t  10 

would also run counter to a common sense react ion of  the 

courts to pract i t ioners,  whom they consider may have advised 

their  c l ients to br ing an i l l  considered appl icat ion.   Courts , 

understandably,  have been loath  to mulct  the legal pract i t ioner 

in costs,  save in except ional c ircumstances.  15 

 

[30] I  cannot  accede to the request insofar as a cost  order de 

bonis propri is  is  concerned.  That being said,  the idea that 

senior lawyers would argue a point  so ant i thet ical  to the 

foundat ion of  a  legal system is d isturbing .  I  do consider that 20 

the course of  act ion what was employed by appl icant, to the 

ef fect  that  the f i rst  respondent was not ent i t led to be given 

reasons, not  ent i t led to consider whether there may be an 

appeal,  is  so fundamental ly incongruent  with core legal 

pr incip les and a basic sense of  just ice,  that i t  would be 25 
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incorrect  of  th is Court  not  to express i ts d ispleasure at th is 

conduct .  Accordingly i t  is  correct ,  in my view, to impose some 

form of  sanct ion in these circumstances.    

 

Accordingly the application is dismissed with costs, 5 

including the cost of two counsel on an attorney and cl ient 

basis .  

 

 

- --- ---- --- --- ---  10 

DAVIS, J  


